Aisling Reillz

From: Bord

Sent: Wednesday 4 August 2021 16:01

To: Appeals2

Subject: FW: 5U04.307939 - Response to An Bord Pleanéla Correspondence
Attachments: 191223- SubCon response to ABP letter - 21.08.03 - F.pdf

From: Jimmy Green <lGreen@mbkoirefand.ie>

Sent: Wednesday 4 August 2021 15:26

To: Bord <bord@pleanala.ie>

Cc: Jordan Baxter <jbaxter@mkoireland.ie>; MKO-Admin <info@mkoireland.ie>
Subject: SU04.307939 - Response to An Bord Pleanéla Correspondence

Good afternoon,

Please find attached the response to the correspondence received from An Bord Pleanéla dated 13% July 2021. The
attached submission contains information material for the purposes of the Board satisfying itself on the question of
the existence of exceptional circumstances that would justify a grant of substitute consent for the constructed
Cleanrath Wind Farm development (SU04.307939). We will also provide a hard copy of the attached by post,
however, i would appreciate if you coutd confirm that the attached has been received and can be opened.

Should there be any further queries, do not hesitate to contact me.

Best Regards

Jimmy Green

| A Principal Planner
MIKOD | ..
v

Tuam Road, Galway
Ireland, H91 vwa4

+353 (0) 91 735611
www.mkoireland.je
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An Bord Pleanala

64 Marlborough Street

Dublin 1 Our Ref: 191223=
Your Ref: SU04.307939

4™ August 2021

Re: ABP SU04.307939: Application for Substitute Consent for the Cleanrath Wind farm
development, County Cork

Dear Sir/Madam,

On behalf of our Client, Cleanrath Windfarm Lid., Lissarda Industrial Estate, Lissarda, Co. Cork, in
response to the correspondence received from An Bord Pleandla (“the Board”) dated 13™ July 2021
{13.07.2021), we submit herein information material for the purposes of the Board satisfying itself on
the question of the existence of exceptional circumstances that would justify a grant of substitute
consent for the constructed Cleanrath Wind Farm development (SU04.307939).

The Planning and Development, and Residential Tenancies, Act 2020 introduced a number of
amendments to the Planning and Development Act, 2000 {as amended} (“the 2000 Act”) in relation to
the substitute consent process and, in particular, in relation to the consideration of exceptional
circumstances as part of the overall decision making process. Section 177K(1A) of the 2000 Act now
states:

‘(14)  (a) The Board shall not grant substitute consent (whether subject to conditions or not}
unless it is satisfied that exceptional circumstances exist that would justify the grant of
such consent by the Board.

(b) When deciding whether or not to grant substitute consent, the Board shall
not—

(i} be bound by,

(i} take account of, or

(i) otherwise have regard to,

any decision of the Board under section 177D as to the existence of exceptional
circumstances in relation to an application under section 177C.

(¢) A member {including the chairperson) of the Board who participated in the
making of a decision by the Board under section 177D to grant leave to apply for
substitute consent shall not participate in the consideration of or the making of a
decision under this section in relation to, an application under section 177E made
pursuant to the grant of leave concerned.”

This submission is being made in response to the Board’s correspondence issued on 13% July 2021,
pursuant to Section 177K (1C)(a) of the 2000 Act, inviting the applicant to give the Board such
information considered material for the purposes of the Board satisfying itself that exceptional
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circumstances exist that justify the grant of substitute consent in the current case. Section 177K(1C)(a)
states:

“Y1C)a) The Board shall, in relation to an application referred to in paragraph (b) of
subsection (1B}, invite the applicant concerned to give to the Board such information
as the applicant considers material for the purposes of the Board'’s satistying itself as
fo the matter referred to in paragraph (a) of subsection (IA), and any such
information shall be given fo the Board by the applicant within such period as is
specified in the invitation concerned.”

In the case of the Cleanrath Windfarm development (while acknowledging that the Board is the
decision-maker in respect of this question) it is our firm view that such exceptional circumstances
clearly exist, in the context of the information set out below.

Cleanrath Windfarm Development Background

Permission for this wind farm was granted by the Board on appeal under PL. 04.246742. An
Environmental Impact Assessment (EIA} and Appropriate Assessment (AA) was completed by the
Board in their consideration of the application. The decision of the Board to grant permission for this
project subject to 22 no. conditions issued on the 19™ May 2017. Judicial review proceedings were
instituted in July 2017 challenging the decision of the Board to grant permission. In May 2018, the
High Court refused the application for judicial review. However, in a further judgment, delivered on
the 12% December 2019, the Supreme Court' allowed the appeal and stated (at paragraph 57 of its
judgment): ‘i is necessary to quash the decision of the Board granting permission”. The Supreme
Court judgment is attached to this correspondence for ease of reference.

In the period between the permission being granted and the opening of the leave for substitute
consent procedure for the Cleanrath Wind Farm Development in the current case (December 2018,
Ref.: ABP-306272-19), the development authorised by that permission has been constructed in
accordance with the planning permission.

As the works authorised by the permission have been carried out, and as EIA and AA are necessary
in relation to the Cleanrath Wind Farm Development, the only means of regularising the planning
status of those works is to obtain substitute consent pursuant to the provisions of Part XA of the 2000
Act.

An Bord Pleanala granted permission for the Cleanrath Wind Farm on the 19% of May 2017 under PL
04.246742. The permitted development consisted of:

Up to Eleven no. turbines with a maximum blade to tip height of up to 150m;
Upgrading of existing and provision of new internal access roads;

Wind anemometry mast {up to 100m height);

Two no. borrow pits;

Underground electrical cabling;

Underground grid connection electrical cabling and all associated infrastructure;
Junction accommodation works and temporary roadway to facilitate the turbine
delivery route;

Electricity Substation;

Construction compound;
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> Upgrading of site access junctions,
2 Permanent signage, and
> All ancillary works.

The planning application was accompanied by an Environmental Impact Statement (EIS) as well as a
Natura Impact Statement (NIS). It should also be noted that, in addition to the onsite infrastructure,
the planning application sought permission for the electrical connection works to the national grid by
means of an underground cable connecting the Cleanrath wind farm to the ESB
Grousemount/Coomataggart substation in County Kerry. In their consideration of the application
documentation, both the Planning Authority and An Bord Pleanila acknowledged that the
documentation submitted was in accordance with the relevant legislative requirements,

Consideration of Exceptional Circumstances

It has been established by the Court of Justice of the European Union in Case C-215/06 (Cornission v.
Trefand), that whiat is now “substitute consent” is only permitted in exceptional cases. Following the
Judgment of the Supreme Court in Au Taisce v. Anr Bord Pleandla [2020] 1L.E.S.C. 39 (which declared
that sections 177C(2)(a) and 177D(1)(2) were incousistent with the EIA Directive as interpreted by the
Court of Justice, in that they failed to provide adequately for the exceptionality test as demanded by that
court, amendments were made to the 2000 Act), the provisions of the 2000 Act were amended to make
adequate provision for the exceptionality test..

Accordingly, section 177K(1A) of the 2000 Act requires thatin any given case the Board must be satisfied
that exceptional circumstances exist that would Justify the grant of substitute consent. Section 177A(1)
expressly provides that, in Part XA of the 2000 Act, “exceptional circumstances’ shall be construed in
accordance with section 177D(2)”, Thus, in considering whether exceptional circumstances exist,
subsection 1771(2) sets out the matters which must be constdered by the Board, viz.:

(a) whether regularisation of the development concerned would circumvent the purpose and
objectives of the Environmental Impact Assessment Directive or the Habitats Directive;

(b} whether the applicant had or could reasonably have had a belief that the development was not
unauthorised,;

(c} whether the ability to carry out an assessment of the environmental irpact of the development
for the purpose of an environmental Impact assessment or an appropriate assessment and to
provide for public participation in such an assessment has been substantially impaired,;

(d) the actual or likely significant effects on the environment or adverse effects on the integrity of a
European site resulting from the carrying out or continuation of the development;

(e) the extent to which significant effects on the environment or adverse effects on the integrity of
a European site can be remediated;

(f} whether the applicant has complied with previous planning permissions granted or has
previously carried out an unauthorised development;

(g) such other matters as the Board considers relevant.

In this regard the following should be noted:

> Permission for the Cleanrath Wind Farm Development was granted by the Board on appeal
under PL 04.246749.

2 The decision by the Board was fully informed by a detailed EIA and AA which was
completed by the Board in its consideration of the application.

> The decision of the Board to grant permission for the Cleanrath Wind Farm Development
subject to 22 no. conditions issued on the 19t May 2017.
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> Judicial review proceedings were instituted in July 2017 challenging the decision of the Board
to grant permission. In May 2018, the High Court refused the application for judicial review.

> In alater judgment, delivered on the 12% December 2019, the Supreme Court allowed the
appeal and stated ‘¢ is necessary to quash the decision of the Board granting permission”.

» In the interim, however, as the planning permission was in place and in effect the
development of the Cleanrath Wind Farm Development had commenced and been largely
constructed in accordance with the relevant conditions.

The works that were carried out were therefore authorised by a decision to grant planning permission
made following an Environmental Impact Assessment (EIA) and Appropriate Assessment (AA) being
carried out by An Bord Pleanéla.

In circumstances where both an EIS and NIS accompanied the planning application, there was no
omission of either documnent nor did either the High Court or Supreme Court consider that the EIS or
NIS submitted with the planning application inadequate. In these circumstances, the purpose and
objectives of the Environmental Impact Assessment Directive or the Habitats Directive were adhered
to and were not circumvented.

The Supreme Court in its decision has solely found that there was a procedural error in the decision
undertaken by the Board, as set out in paragraph 57 of the Supreme Court judgment (per O’Donnell
J)-

Thus, the Supreme Court identified an error of law or procedural error in the decision-making process
which culminated in the decision to grant permission. This error did not arise from any fault of the
applicant, which had proceeded to construct the Cleanrath Wind Farm after obtaining a grant of
planning permission.

Whether the regularisation of the development would circumvent the purpose and objectives of the
EIA Directive or the Habitats Directive.

The regularisation of the Cleanrath Wind Farm Development would not in any way circumvent the
purpose and objectives of the EIA Directive or the Habitats Directive. The (then) proposed
development have already been subject to both EIA and AA carried out by An Bord Fleanala. The
development of the Cleanrath Wind Farm has been carried out in accordance with the conditions and
mitigation measures incorporated into the decision that issued from the Board granting permission. In
addition, a comprehensive remedial Environmental Impact Assessment Report (tEIAR) as well as a
remedial Natura Impact statement (fNIS) have been submitted in support of the current substitute
consent application in relation to the development that has been carried out. An EIAR and NIS have
also been submitted in relation to the future {or prospective) operation of the Cleanrath Wind Farm.

As the Cleanrath Wind Farm Development has already been through all relevant environmental and
ecological assessments and as the works have been carried out in compliance with the previously
issued permission with all associated mitigation measures incorporated, the purpose and objectives of
the EIA and Habitats Directives have not been and will not be circumvented.

MKO, Tuam Road, Galway, Ireland. HO1 VW84 4
+353 ()91 735611 | info@mkoireland.ie | www.mkoireland.ie | ¥ @mkoireland
McCarthy Keville O'Sullivan Ltd. t/a MKO. Registered in Ireland No. 462657. VAT No. IE9693052R.



Whether the applicant has or could reasonably have had a belief that the development was not
unauthorised.

The works were authorised pursuant to a planning permission that was subsequently determined by
the Supreme Court to have been invalidly granted. Accordingly, the applicant did, and reasonably
had, a belief that the development was authorised.

Whether the ability to carry out an EIA or AA and to provide for public participation in such
assessments has been substantially impaired.

The (then) proposed Cleanrath Wind Farm Development was subject to both EIA and AA prior to
commencement of any development, including public participation. The consideration of the
proposed development ran from the 22°d of December 2015, when it was lodged with Cork County
Council, until 19* May 2017 when it was granted permission by An Bord Pleansla. The public and
the public concerned were engaged thronghout the application process as is evidenced in the
submissions, observations and appeals submitted in relation to the planning application. The current
substitute consent application, including consultation on the rEIAR, EIA, NIS, and NIS is also subject
to public participation as provided for in the 2000 Act.

Accordingly, in circumstances where both EIA and AA were carried out in respect of the (then)
proposed development, which included public participation in such assessments, and the public and
the public concerned is enable to participate in the assessments carried out by the Board in the
context of this substitute consent application, there has been no impairment to the ability to carry out
an EIA or AA or to provide for public participation in those assessments.

The Iikely significant effects on the environment or adverse effects on the integrity of a European Site
resulting from the carrying out or continuation of the development.

‘The previous application for the {then) proposed development was subject to AA, which concluded
that there would not be likely significant effects on the environment and that there would not be any
adverse effects on the integrity of any European site arising from the development. In carrying out the
construction phase of the development and the limited operation for the purposes of commissioning,
all applicable mitigation measures were implemented. The rEIAR and rNIS that has been submitted
clearly demonstrate that the Cleanrath Wind Farm Development has not had significant effects on the
environment nor any adverse effects on the integrity of any European Site. The submitted EIAR and
NIS also demonstrate that the continued operation of the proposed development will not have
significant effects on the environment or adverse effects on the integrity of any European Site.

In granting permission for the (then) proposed Cleanrath Wind Farm development, the Board carried
out an Appropriate Assessment and, as stated in the Board’s Order:

“in cartying out an appropriate assessment the Board considered:

"  The nature of the proposed development,

*  The mitigation measures proposed as part of the development,

*  The consideration objectives for with the Gearagh Special Area of Conservation {site
code 000108), The Gearagh Special Protection Area (site code 004109} and
Mudlaghanish to Musheramore Special Protection Area {Site code 004162) are
designated,

*  The distances between the proposed site and these European sites and any other
European sites, and
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»  The conlent of the Inspector’s report.

The Board concurred with the Inspector’s analysis in relation to these matters, and adopted
Ahis report and conclusions.

The Board concluded, beyond reasonable scientific doubt, that the proposed development
(including the proposed grid connection), either individually or in combination with other
plans and projects, would not adversely affect the integrity of these Eurcpean sites, in view of
those sites’ conservation objectives, or of any other European sites.”

Similarly, in granting permission for the (then) proposed Cleanrath Wind Farm development, the
Board carried out an Environmental Impact Assessment and, as stated in the Board’s Order:

“The Board considered that the Environmental Impact Statement submitted with the
application, the additional documentation submitted at application and appeal stages and all
other submissions on file, were adequate in identifying and describing the direct, indirect,
secondary and cumulative effects of the proposed development. The Board adopted the
Inspector’s report on the environmental impact of the development and concurred with his
conclusions. The Board completed an Environmental Impact Assessment and concluded that
the proposed development, subject to compliance with the mitigation measures proposed, and
subject to compliance with the conditions set out below, would not have unacceptable effects
on the environment.”

The construction phase of the Cleanrath Wind Farm Development has implemented, and the
operational phase will implement, the mitigation measures set out within the rEIAR, EIAR, ¢NIS and
NIS submitted. Accordingly all environmental impacts arising from the construction and continuation
(operational phase) of the project have been mitigated against ensuring that significant effects on the
environment and adverse effects on the integrity of a European site have not and will not arise.

The extent to which significant effects on the environment or adverse effects on a European
site can be remediated.

In circumstances where there are not, and will not be, any significant effects on the environment or
adverse effects on a European site, there is no requirement for remediation.

Whether the applicant has complied with previous planning permissions or has previously carried out
unauthorised development.

The works carried out by the applicant, Cleanrath Windfarm Ltd. were authorised by the permission
granted by An Bord Pleanala under PL04.246742. Accordingly, when constructed, the development
was anthorised. The requirement to apply for substitute consent has arisen from the judgment of the
Supreme Court to the effect that the permission authorising the development was invalid. In carrying
out the works, the applicant complied with the conditions which were attached to the grant of
permission. Cleanrath Windfarm Lid. has not previously carried out any other development.

Such other matters as the Board considers relevant.

It is open for the Board to consider any other matters that it considers relevant. In this regard, it is
submitted that exceptional circumstances undoubtedly exist arising from the fact that the works have
been carried out pursuant to a planning permission that was granted by An Bord Fleanéla, in
circumstances where the (then) proposed development had been subject to both an EIA and AA. The
Supreme Court subsequently allowed an appeal on a single issue arising from the failure of the Board
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to consider a submission made as to the adequacy of guidelines issued under section 28 of the 2000
Act, with the resulting necessity to quash the decision of the Board to grant permission arising from a
narrow error of law or procedural error on the part of the Board.

We trust that the information provided is sufficient to enable the Board to satisfy itself that exceptional
circumstances exist such as to justify the grant of substitute consent on this application.

Yours faithfully,

Yy —

Jimmy Green, BA, MRUP, MIPI
Principal Planner
MKO

Encl.
Supreme Court [2019] TESC 90, Judgment of O’Donnell J, Delivered the 12% of December, 2019
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THE SUPREME COURT

Supreme Court Appeal No.: 167/18

Clarke C.J.
O’Donnell J.
MeKechnie J.
Charleton J.
Irvine J.

IN THE MATTER OF S8. 50, 504, AND 50B OF THE PLANNING AND
DEVELOPMENT ACT 2000

BETWEEN/

KLAUS BALZ AND HANNAHEUBACH

APPELLANTS

RESPONDENT

.
Pt Ry

NOTICE PARTIES

Judgment of O’Donnell J. delivered the 12" day of December, 2019



The appellants, Klaus Balz and Hanna Heubach, have lived since 1992 at Bear
na Gaoithe, County Cork, where they carry on a family horticulture nursery,
flowers and gardening business. The second notice party, Cleanrath
Windfarms Limited (“Cleanrath™), seeks permission to erect eleven turbines at
Bear na Gaoithe. The appellants’ house is 637 metres from the nearest

proposed turbine. i

Initially, Cork County Council granted permission for the development but

that permission was quashed by the High Court on _]udlClal_.IeVlBW_,f()l' reasons

a... -u-uu-
z

which do not appear relevant to these proceedings. Subsequentiy,*Cork County

Council granted a firther permission for six turbmes onIy Thjs was appealed

by Cleanrath, and cross-appealed by a rmmber of objectors including the

ey

o
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for the dissent. It shqfi*l%i not 5{6 assu‘“r;jj.e'd, however, that any division of opinion

= e

.m\yay related to the very net issues which arise for

detennmaﬁon»on thls--appeal

The; ﬂj:pellants comrnenced judicial review proceedings which were heard in

w.m-—-n

in a careful Jjudgment, Haughton J. dismissed the challenge on each ground,
and refused a certificate of leave to appeal to the Court of Appeal. This court
granted leave to appeal on one issue only relating to the question of the
application of guidelines under s. 28 of the Planning and Development Act
2000 (as amended) (“the 2000 Act”). As a result, this appeal has been

focussed on a single issue which now emerges in sharp, and perhaps

2
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unrealistic, relief having regard to the large number of other issues that were
debated before the Board, and subsequently the legal issues addressed in the
High Cowrt.

Under s. 28 of the 2000 Act, the Department, which is now the Department of
Environment, Community and Local Government, may issue guidelines for
use by planning authorities and the respondent Board. The statutory obligation

imposed on the planning authorities and the Board is to “have »fgﬁa;d” to such

guidelines. In this respect, standard s. 28 guidelines may be ciSntraEff“e‘d with

v

policy guidelines issued under s. 29 of the Act, wh1ch-pfann1ng“ﬂuthont1es

=

must implement. The clear distinction is blurred’ somewhat Because of a

st
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subsequent amendment to s. 28 which prov1ded th‘at“where guidelines were

issued on matters of policy, they also 'must be followed. However, it is

e were fssued “nder s. 28 in 2006. The guidelines constitute a comprehensive

-...—-.n

-AH

an"d:—mpresswe document dealing clearly and lucidly with the very many
issues related to wind power developments. Only a portion of those guidelines
deal with the question of noise which is central to the issue in this case. Para.
5.6 of the guidelines sets out guidance on that issue. Although not expressly
acknowledged in the text itself, it is accepted by all parties that the technical

section of this aspect of the guidelines was drawn in turn from a UK.



document entitled “The Assessment and Rating of Noise from Windfarms™
issued by the Energy Technology Support Unit (“ETSU™) of the Department
of Trade and Industry U.K. a decade earlier, in 1996.

The W.ED.G. observe at p. 29 that “[a]ln appropriate balance must be
achieved between power generation and noise impact”. Indeed, that balance
can be said to lie at the heart of this case. It is necessary to set out one portion

of those guidelines in greater detail:-

5dB(A) above background noise at nearby nolse sensltwe & Tochtions is

considered appropriate to provide proteé’aon‘?{t’é’ﬁ-’*‘wxnd energy

development neighbours. However 1n very qmet areas, the use of a

margin of 5dB(A) above backgrdund nofs‘e at nearby noise sensitive

and may unduly restnet Witk energy developments which should be

.m...l

recognised as, havmg“mdar nanonal and global benefits. Instead, in

i g Tiare s o
»-..w = = ;-. s

low nmse env;ronments wheie background noise is less than 30 dB(A),

“m

11 (rirmaeu i

= Wmd energy development noise be limited to an absolute level within

v
-..m. s

£ wv--the > range of 35-40 dB(A).
it Sepa:ate. noise limits should apply for day time and for night time.
During the night the protection of external amenity becomes less
important and the emphasis should be on preventing sleep disturbance.
A fixed limit of 43dB(A) will protect sleep inside properties during the

night.



In general, noise is unlikely to be a significant problem where the
distance from the nearest turbine to any noise sensitive property is
more than 500 metres.”
A footnote also helpfully explains that the unit of measure of here is an “A”
weighted decibel, which is a measure of the overall noise level of sound across
the audible frequency range (20Hz-20 kHz) with A frequency weighting to

compensate for the varying sensitivity of the human ear to soti"il-"‘ﬁ at different

frequencies. The decibel scale is logarithmic. A 10 dB(A) i mc]:case 1n sound

level represents a doubling of loudness. A change of 3 dB(A) is, th" frﬁmmum
perceptible under normal circumstances.

It is not in dispute that the key components of the’ gu1dehnes in this respect,

-uvuu o
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namely the use of an “A” Welghted dembcl for measurements, the

recommendation of both fixed hnn’ts and an 1ncreasable background noise

4..-1-‘.- ......

mm.—m—,

limit, the daytime fixed 11m1t of 4S*dB(A) and nighttime limit of 43 dB(A),

and the observation tht"“there "ﬁé’uld be no significant problem when the

—‘r‘!\-«—.n
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distance from the,neareststurbme to’ any noise sensitive property is more than

to 5’7« pa;ges At para. 9.2.2, the EIS. addresses the W.E.D.G., which it
acknowledges is based in this respect on the ETSU document, and observes
that, while the W.E.D.G. acknowledge that an appropriate balance must be
achieved, the guidelines “give no specific advice in relation to what constitutes
an ‘appropriate balance ™, and “[i]n the absence of this guidance will be taken

from alternative and appropriate publications™. The E.LS. identifies the 45
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dB(A) daytime absolute limit and 43 dB(A) nighttime limit contained in
W.ED.G,, and observes, however, that a previous planning permission from
An Bord Pleanéla for the site (which was still active at the time of preparation
of the E.L.S.) imposed a flat limit of 43 dB(A).

The E.LS. also made reference under the heading “Future Potential Guidance
Changes” to proposed changes to the assessment of nojse impacts as outlined

in a Department document entitled Proposed Revisions toi""z'ﬁf-'ind Energy

Development Guidelines 2006 — Targeted Review in relatzon 10 Nmse

Proximity and Shadow Flicker (December 11, 2013). Thc E I 5, rc"i?oi‘ﬂed that

..... ,.

a consultation process in relation to the docuin’“ent .Tls‘;gurrenﬂy being

wc«—m-..

undertaken by the Department, and new formal guwaél*n‘re;; had not been issued

-\.,-.-..

assessment in the.ETSU document and then proposed that:-

o S
JEv e

D to the fact that there is a planning permission associated with the

#u:site for a development of a wind energy development, that if
constructed, will operate the specific knowledge conciition it is
proposed to adopt a lower daytime threshold of 43 dB...in this
instance.”

The E.LS. carried out detailed modelling of the noise at various standardised

wind speeds at a number of locations, including the appellants® premises. At
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12.

para. 9.4.2.6, the E.LS. explained that the lower daytime threshold of 43 dB
had been chosen because of the existing planning permission, and also “as it is
in line with the intent of the relevant Irish guidance and is comparable to noise
planning conditions applied to similar sites in the area previously granted
planning permission by the local authority and An Bord Pleanala™. At para.
9.4.2.7, the ELS. also modelled the noise levels against a 40 dB absolute
criterion that had been put forward as part of the 2013 consulta‘tlen document
The E.LS. noted that they had been the subject of significant dé;:pate, "a‘g:d-that
the comments presented should be considered with the“knbwlédgethat the

intent of the document may change when ﬁnally pﬁﬁ‘lisﬁ%‘&’if‘i—fﬁat modelling

Fine 1o
-m.......-...

noted “[s]light exceedances of the potential_ absolute::amse criterion at some

s v

ten locations” including the appellants property ;The court was informed at

the hearing of the appeal, by counsel for Cleanra’ch that the technology

adopted would permit the devaloper to comply with any limit, but these

figures can be taken i mdmatmg that the level of noise was a real and

important one, as.far as the appellanfs were concerned.

The appellants*were rep‘resenfed in relation to the planning matter by Mr. Joe

= =-u n-ﬂ.n

..,.

_,29“‘ 5? Iune“ 9016, he submitted the appellants® appeal to An Bord Pleanéla,

Il gereinig
R

which'*set out a number of the objections raised by the appellants. In this
regard, a booklet of enclosures was submitted with the letter supporting the
grounds of appeal, and containing 35 enclosures. Of these, 19 appeared to be
directed towards the question of noise.

The letter ran to 21 pages, with two further pages listing all the enclosures.

The letter noted that the Board had previously granted permission for eleven
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turbines at the site, but that that permission had been quashed in the High
Court by a judgment of Barton J. on the 25" of February, 2016, on the
application of the appellants herein. The present application had been made
prior to the determination of the High Court, and it was argued that
accordingly it had been prepared without sight of the judgment, and without
being in a position to have regard to the reasoning of the judgment. It was
noted that the original application in 2012 had been refused by“Cork County
Council and that, in the material respects, the 2014 devei;;;i%ﬁt plan

contained the same objectives as those in the 2009 development plan which

had been relied on in the refusal by Cork County Councll .,,.7_,,':'?:"?

The letter was a comprehensive challenge to the approach of the Board in

congultation ndtxce pubhshed“m 2013 by the Department in that regard and the

” - ", nu-.—-m

vvvvv
‘‘‘‘‘

,-_It WS, arguecl ‘that the initiation of the consultation process and the proposed

w'ulw
.mq‘

revmlens were a clear admission that the Department accepted that the 2006
guidelines were not supported by robust or up-to-date evidence that enabled
policy to be implemented in a manner which safeguards residential amenity.
Radically different guidelines had been published by the Department, of which
the Board was aware. It was argued that the fact that the 2006 guidelines were

not robust or up-to-date was also evidenced by several expert studies which
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challenged what was described as the “old ETSU standard”. Specific reliance
is placed on an article by an acoustic consultant, Dick Bowdler. The letter
asked the Board to read this article carefully, and to address it specifically in
its written record.

The letter also referred to a decision by the senior Cork County Council
planner on a windfarm at Carrigareirk of the 22" of February, 2016, which

concluded that:-

“the existing 2006 Wind Farm guidelines are not ﬁt-forgﬁurﬁggg;givcn

the changes in wind turbine development over thﬁﬁliﬁﬁ tgﬁ’:‘z%'é{'rs- The

RN
v

cut covering 10,300 square metres,ﬂnor do J concur with the view that

EATARAT

it should be normal planmngwpractlce to accept that property holders

should accept up to 30 mmut'e.s a day of shadow flicker”.

It was submitted the Board‘had no robust up-to-date evidence which would

heiiag
e

e

flicker, and thaf the Board could not grant permission for this application in

rehance;pn th 006 guidelines so far as the issues of noise, shadow flicker,

- and scparatfﬁn distanice are concerned, The letter challenged as fundamentally

4{ m...

ﬂawed the noise condition typically imposed by the Board, which only limited
noise measured using the dB(A) weighted filter. Again, reliance was based on
the paper written by Mr. Bowdler. It was also suggested that interational
planning and regulatory practice had already evolved and that in Germany,
where some of the most advanced wind turbine manufacturers were located,

Bavaria had adopted a minimum separation distance of 10 times tip-height for
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large industrial wind turbines and, more recently, Poland had adopted a two-
kilometre separation distance. The Bavarian policy would mean a separation
of 1,500 metres from people’s homes. The letter went on to make a series of
other points about public health and safety, public consultation, policy, zoning,
and the Cork Development Plan.

It should be said that the document upon which most reliance was placed in
the letter was the article by Mr. Bowdler of July, 2005, whick" predated the

adoption of the guidelines. However, the appellants also referred to documents

from 2012 and 2014, '"

ﬁm _.

14
N i
A Y db

pages. It is a comprehensive and impressive doe‘ument and the precise

.u. .
= e
iz

ml

concentration on the issue of turbine noise and the W.E.D.G. guidelines that

e s
e mn. o e

e
‘‘‘‘‘‘‘

have been the necessary focus of thls-egse does not give a fair reflection of the

breadth of the document. There was lunlted reference to the appellants and the

to the Board, The Issues wefe summarised generally in bullet points, and the

ATy
[useirady

i
ot | Tty e

bullet;‘p’jeints Which appear referable to the issues raised by the appellants in

\;respect of the guldehnes were as follows:-

€ ‘..”“.".T“The Board is biased in favour of wind farm developments just
because of National Policy in favour of renewable energy. However,
there are also National Policies in favour of promoting sustainsble
rural enferprise and preserving viable lifestyles supportive of the rural

economy.

10



¢ The 2006 Wind Farm Guidelines are out of date, and were from a time
when wind turbines were smaller. The noise condition
recommendation is outdated (derived from an old ETSU-R-97
standard). The Board should have regard to the Targeted Review of the
Wind Energy Guidelines 2013.”
17.  The Inspector’s Report noted that the four appeals were accompanied by

documentation and, again, for present purposes, the relevant- documentatlon

noted appears to be the following:-

¢ “Proposed Revisions to Wind Energy Guldehnes -

¢ Scries of Public Health & Safety studles 1n relafién‘“ to noise and

ﬁm.wu

-r oy

accidents in wind farms in Ireland = “

Je Ay ——
.,,.. .‘ Lo

» JIrish Academy of Engmeenﬂg"aubmssmn (July 2014) on the review of

m

National Energy Polfgéy‘ as S'g,t éut in the “Green Paper on Energy

18.

b “ﬁ:he EIS fvas prepared in line with all relevant guidance. The Council

-m—- [

= as satisfied that the EIS complied with Article 94 and Schedule 6 of

B :che 2001 Planning Regulations.
e The development has the potential, if required, to comply with the
stricter noise guidelines sel down in (he 2013 Targeled Review of the
Wind Energy Guidelines 2006.”
19.  Para. 10.8.2 of the Inspector’s Report dealt with the W.E.D.G. It set out in

detail the portion of the guidelines already quoted above and then continued:-

11



“The 2006 Guidelines are based on the UK Department of Trade &
Industry, Energy Technology Support Unit (ETSU) publication “The
Assessment and Rating of Noise from Wind Farms” (1996). Claims by

objectors that this ETSU publication is out-dated and not_fit for

purpose is not a relevant planning consideration. The 2006 Guidelines
are as they are. and remain in force. Proposed changes to these

guidelines, outlined in the Department of Environment; Commuth &

Local Government “Proposed Revisions to Wind Energx Development

Shadow Flicker” (December 2013). have nd’c":':vé"i;%ﬂéﬁﬁédopted. The

»—uw

applicant notes that the 2013 rewsmn proposes a noise limit of 40dB

Pires ~..m.
=

LA90, 10 min Which should be apphed to nmSe sensitive properties — as

., o e

.

night, and would notfépplywat propertles of those with a financial

-- by

u

interest in the mn‘ﬁ“?'azjm 1"v(m phasw added).

-.um—
nmm....‘

S Jt was*r-noted that Cleanrath had adopted and proposed a standard for the

P+~

e

develepment of 43 dB for both daytime and nighttime environments, but a 45
dB limit for both daytime and nighttime in relation to the houses of
landowners who were participants in the proposed development, At para. 12 of
the Report, the Inspector recommended that permission be granted for the
eleven turbines for reasons and considerations set out, and subject to proposed

conditions. The reasons and considerations had regard at para. (b) to “the

12
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=iy

provisions of the “Wind Energy Development Guidelines — guidelines for
planning authorities” issued by the Department of the Environment Heritage
and Local Government in 2006”. No reference was made to the 2013 proposed
revisions. Proposed Condition No. 6 provided that the wind turbine noise
should not exceed the greater of (a) 5 dB(A) above background noise levels, or
(b) 43 dB(A) L90 10 min when measured externally at dwellings or other
sensitive receptors. It will be noted, therefore, that the Conditi“c‘:)'nﬁ;adopted the

flat 43 dB(A) limit proposed by the developers, and extended théf;;;;o all

.u.uf'—

dwellings, irrespective of their ownership. Otherwise th&dcveiopcr '?"ﬁroposal

was adopted and, it appears, the appellants’® submxssxon rejected

.M»,.

The submissions and Inspector’s Report were. conmdered by the Board at its

meeting held on the 25" of April, 2017 It’ 1s recorded in the Board’s direction

«z

inter alia, the provmlons‘*efW"E D.G. Condition No. 7 of the Board’s decision

.u.

was Iden_t;gal ‘tb ’Condmon‘No 6 proposed by the Inspector. The formal

dGClSI(Dll 1ssued on 'che 19" of May, 2017, and was in similar terms in respect

.of nmse Under the heading “Matters Considered”, it was stated:

e f “[1]11 making its decision, the Board had regard to those matters to
which, by virtue of the Planning and Development Acts and
Regulations made thereunder, it was required to have regard. Such
matters included any submissions and observations received by it in
accordance with statutory provisions™.

Again, it was noted that the Board had regard to the 2006 W.ED.G.

13
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23 L]

Judicial Review Proceedings

Judicial review proceedings were commenced. A statement of grounds raised
a wide number of issues. Once again, it is only necessary to consider the issue
in relation to noise, and in particular the treatment of the W.E.D.G. guidelines,
albeit that the isolation of this issue may give a misleading impression as to

the breadth of the matters raised.

At para, 18 of the Statement of Grounds, the appellants referred fb';t,_]_ge fact that

material had been put before the Board “describing [and] esiabli;ﬂing the

,,,,,,

and/or raising issues whlch required mvesngatxon 1dent1ﬁ’é“aﬁﬂ6ﬂ description,

assessment, examination, analysis and evaluatx nwﬁnﬂmg or conclusion”, In

particular, the appellants referred to evxdence put before the Board, much of it

post-dating the 2006 Guidelines, mcludmg the revision of the guidelines in

2013, the report of Cork County Councxl planner as well as the 2005 Report

by Mr. Bowdler, and nbte’a.:tha thé appeIlants had requested that the Board

read the paper re&earch;*and address it specifically in its written record. There

IR
o

were also ‘further noise: stuchtss and other material, including the Large and

o

Stlgwood cho;rt of 2014. The appellants noted that they had requested the

Board"to address thls material, and contended that the Board was not entitled

“—u

to 1gn0re 1t It was, moreover, asserted that the Inspector having failed, at least
in the appellants® contention, to address this material and record his decision
upon it, the Board did not have any material which would allow it conclude
that the windfarm would not have an unacceptable effect on the environment

in the form of noise.

14
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25.

At para. 23 of the Statement of Grounds, it was alleged that neither the ELS,,
the Inspector’s Report, nor the Board’s impugned decision performed or
recorded any investigation or assessment of noise from the windfarm, and
ignored and/or failed to take into consideration the material tendered by the
appellant, which, it was alleged, demonstrated the likelihood or credibly raised
the issue of profound impact of the said noise on the appellants, their home
and family. Para. 24 alieged that the Board, in breach of its obI%é"gﬁpns, relied
on the 2006 Guidelines in concluding that there were no adversexmpacts on
the residential amenity. | .

There followed a specific plea which, I think, it is use;ful to"i"ece"a verbatim:-

“(a2) In advising the Board that the 20@6‘ ‘Guidelines could be

o This conclusion constituted a fundamental error of law.

¢ The 2006 Guidelines remain in force and the Board was
merely obliged at law to have regard to those
guidelines.

o The Board was, in principle, entitled to, but not obliged

to apply those guidelines.

15
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* Accordingly, submissions that the guidelines should not
be applied and the reasons and evidence on which such
submissions were based were

o Relevant planning considerations
© Relevant EIA considerations

» Accordingly, neither the Board nor the Inspector was
entitled to dismiss as irrelevant or to’ 1gnore (as the
Inspector explicitly did by deemmg them irrelevant)
criticisms of those guidelines and: ev1dence supportmg
such criticisms of those guldeime's"‘:-??lflie Board was
entitled, I understand o, d;,clde ‘against such criticisms,

u-.b-»

but not to 1gnore them - as it did, thereby failing to take

relevant conmderatlons 1nto account.”

~A a-m

least one oﬁthe p m’c?l?emg *made on behalf of the appellants was that it was

avain
e

suggested that the Inspector and therefore the Board, had not considered the

i;_;matenal subrmtted on behalf of the appellants contending that the 2006

Guldélmes were out of date; a conclusion, it must be said, which was derived
from the statement in the Inspector’s Report that the contention was “not a
relevant planning consideration. The 2006 Guidelines are as they are and
remain in force”. Furthermore, it is noteworthy that the contention set out at

para. 24(a) above was repeated almost verbatim at para. 19(i) of the affidavit

16
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of Klaus Balz, which perhaps explains the incongruous reference “I
understand” in para. 24(a) set out at para. 25 above.

It is unfortunate that the contention made and cited above does not appear to
have been directly engaged with in the Board’s Statement of Opposition. Thus
at para. 5, it said: “[n]or is it correct to allege (as alleged at F.18) that the
Board failed to have regard to the submissions before it”. Paras. 9 and 10 of

the Statement of Opposition are particularly relevant:-

“9,  Whereas the Applicants challenge the lawﬁﬂneséi :;f the';;@oard
having regard to the Wind Energy Development GutclehnesZOOﬁ, the
Board was obliged to have regard to same in ﬁécora.'"éhc’éf'\;i'\'/ith inter alia
s. 28 of the PDA. Therefore, where;as Fl_xe Apphcants are of the view

that same are not “fit for purpose” they remam guidelines to which the

an

10.  The pleadmgs:m F24 are somewhat difficult to understand, and,

fecvr iy
s

proposed development will be acceptable in terms of noise impact

within the threshold set out in condition 7. This was a determination
the Board was entitled to reach, and the Board was, indeed entitled to

(and required to) have regard to the guidelines.”

17
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A grounding affidavit was sworn by the secretary of the Board which
exhibited a small amount of additional documents setting out a chronology of
events, and suggested that the firsi-named appellant’s affidavit was, in effect,
legal submissions, The affidavit did deal in some detail with the question of
confusion as to maps submitted for the purpose of the appeal and markings

thereon. The affidavit does not contain, however, any statement as to the

approach either the Inspector or the Board took to the criticisiistof the 2006

indeed, does the affidavit state what the Board understd'(;):a:‘?{hé :’iﬁﬁgébtor to
have meant by the two sentences at para, 10.8.2 of hié‘-‘;'ﬁpéi"t‘;’:;‘;:lﬁ-‘:-'ﬁighlighted at

para. 18 above, and which it is worth recalling atthfspmnt-

The ngh Court Judgment

The:%H;gh Court (Haughton J.) delivered a comprehensive and impressively
detailed judgment on the 30 of May, 2018. Once again, however, it may do a
disservice to the judgment to select only the portion of it dealing with noise,
but that is all that is now relevant to the proceedings. At para. 30 of the
judgment, the appellants® court case was described as a contention that “the

Board did not examine and analyse or evaluate this literature, or take proper

18



account of it, or record their reasons, and that the appellants’ submissions were
deemed by the Inspector and the Board not to be relevant”, At para. 32 of the
judgment, the point-is described as follows:-
“The complaint of the applicants in relation to the manner in which the
EIA was conducted relates to the use of the WEDG 2006 which they
contend are outdated and no longer fit for purpose. The applicants

point out that the WEDG 2006 have been under miﬂ%tprial review

since 2013. While not suggesting that the mlmsterlal "rewew~ of the
WEDG 2006 was a basis for contending that the Board sheuld have
disregarded the guidelines altogether, they submltted»(a) that the Board

was not bound by the WEDG 2006 but me'rely-_ must have regard to

them, and (b) flowing from th1s= that the Bﬁard was obliged to take into

“redevidence indicating that they are outdated or not fit for purpose “is not

a relevant planning consideration. The 2006 Guidelines are as they are
and remain in force.” One important feature of the WEDG 2006 being
adopted by the Board, allegedly without any proper consideration of
contradictory information, is that the WEDG 2006 set a maximum

noise level limit of 43dBA whereas the newer guidelines subject to

19
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31.

ministerial review recommend a maximum noise level limit of
40dBA.”
The reference to W.ED.G. 2006 containing a maximum noise level of 43
dB(A) should be to a 45 dB(A) limit for daytime and 43 dB(A) for night.
However, subject to this clarification, the paragraph in the judgment fairly sets
out what I would have understood to be the appellants® case in this regard if

reading the papers for the first time,

ey oy

Py

Lo gty
.

At para. 42 of the judgment, the Board’s replying contentlon 1s s'““,o It

'fE

submitted, in reliance on a previous decision in Element Power [reland Lid v.
An Bord Pleandla [2017] IEHC 550, that the court had found that there was no

obligation on the Board to apply or make qcclslons 'otl_ the basis of the 2013

Guidelines which had not yet taken cffectffand thét: the Board was entitled, and

indeed obliged, to take WED G 2006 mto“ account At para. 70 of the

uassessmcnt of noise affect, particularly on humans”. The judgment considered

Saana

wama

that Jt-*was not the function of the Board to determine matfers of policy where
specific statutory guidance had been given. It was difficult to see how, without
conducting its own research, the Board could come to a fully reasoned policy
decision sufficient to override a statutory guideline. In particular, at para. 72 of

the judgment, the judge noted:-

20



“The Board’s decision does not indicate that it examined, analysed or
evaluated the scientific materials upon which Mr. Noonan’s
submission that the ETSU-R-97/WEDG 2006 were outdated/not fit for
purpose. The statements in the Inspector’s report at 10.8.2 demonstrate
a cursory consideration of that claim, but are such as to persuade the
court that that the Board probably did not examine, analyse or evaluate

those materials in the context of EIA because they were::ifiét considered

- ,m«

clear”that the

7
Py q-:-u-v-

Inspector and hence the Board applied the WEDG 20'@'6 m’é‘ﬁ'f"rjtmg out

to be “a relevant planning consideration”. Instead it isg

EIA. While there may be much that is cogent and"‘persuaswe in the

scientific material presented by Mr Noonari ‘it -must be concluded for

the reasons just given in the precedmg paragraphs that the Inspector

_....,

was entitled i in law to state thaf‘ ‘clalm that ETSU-R-97 was oui-dated

competlng" sclentlﬁc ree;earch/papers that would tend to undemmine

""“‘-“" et
et

ETSU ’R—9’? and the ongoing use of WEDG 2006 as a guideline.”

,.nm ........

to ‘"z-iﬁpeal to the Court of Appeal. For present purposes, it is noteworthy that at

para. 15 thereof he describes the Inspector as concluding that the appellants’
submission “was “not a relevant planning consideration” and I found that this
was the reason why the Board did not engage in detailed analysis of the

scientific papers”. In a footnote, the learned judge also noted that, by contrast,

21



the Inspector had considered scientific papers insofar as they concern the
phenomenon of “amplitude modulation”.
This court granted leave to appeal in a determination of the 14" of February,
2019. The court concluded that the application raised some issues of general
public importance as to the proper approach to ministerial guidelines by the
Board. The Board was:-

“statutorily bound to have regard to them but, it is ':éig{ced, is not

obliged to follow them in any individual case. Clearl)if?ta di?ijgction

ik
s

could be drawn between a submission that the guidelines. wy

appropriate in a particular case, for specified réasorfsiaid a submission

i &
WEm .

that the technical aspects of the guid lines“Have been overtaken by

scientific understanding, and bgpd’i;}e outdated to the extent that they
should not be applied at alllntheﬁrst example, any submission or

information present_g‘df to tﬁq Board would relate directly to the

i e
P -~
Py

potential envircﬁ'ﬁ"@ﬁfﬁggl "ekfects of the development, In the second, the

submissions or information thight not necessarily have any relationship

s,

h&articular development and might appropriately

3

“mf any, to which the Board is obliged to consider such submissions and

information when received.”
It became apparent at case management that there were, unfortunately, large
differences between the parties as to what was in issue and, at a more
fundamental level, even as to what had occurred in the appeal to the Board,

and in the Inspector’s consideration of the appellants’ submission. O’Malley J.

22
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_ _.I_nate al

accordingly directed an exchange of correspondence setting out the respective
positions of the parties in relation to W.E.D.G.

The appellants’ position was set out in a letter of the 6" of March, 2019. The
guidelines, it was said, offered advice and, even on their own terms, were not
prescriptive, exclusive, or conclusive. The Board was, as a matter of law,
required to have regard to the guidelines, but was not obliged to follow or
apply the guidelines in whole or in part in any individual case. If?ollowed that

the Board had a discretion in that regard, It also followed that the Board cou]d

T

obliged to consider in each case whether, and to Wﬁig;xfc“hf;%i?f"would follow

Py -
2 ur

re","'"fé)i-‘éonsider the scientific

P=cope Ty

particular case, either: becaus “T A atenal suggesting a general underlying

""""‘"M* “Eeliemig

n—.u

particular. envtfenment It was submitted that the appellants had submitted

_that was both general and specific in this sense. Finally, it was
subm;tted that the Board’s erroncous rejection of the scientific/expert
materials and submissions thereon submitted by the appellants as irrelevant,
and therefore not requiring consideration, amounted to a refusal to exercise in
the discretion whether to follow the guidelines in whole or in part and in error

treated the guidelines as prescriptive, conclusive, and exclusive. It was

23
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37'

submitted accordingly that this amounted to a failure to perform a complete
EILA.

I should say at this point that this was a short and succinct statement of the
appellants’ case, which perhaps shows the benefit of directing this exchange.
The response of the Board in its turn made it clear that there was a
fundamental disagreement between the parties, not so much as to any matter
of law, but rather as to fact. The response was contained in a - letter dated the
11® of March, 2019, With admirable brevity, it stated that -1t vx:as agreed
between the parties that the Board must have regard to W ED G under s. 28
of the 2000 Act; that the Board may depart from the gmdclmes, that it was
obliged to carry out an E.ILA., and that it could not 1gnore submissions made to

a-

it that bear on maiters within its Junsdlctmn The :letter then went on to state

»..,.u

that the Board had regard to the W ED.G and positively (after an E.LA. in

which the appellants’ subnusswns ':-hadw been considered) imposed a lower

.‘.i

appropflate It was asserted that the appellant had pleaded at para. E(24) of the

statement of grounds that “the Board was not entitled to have regard to the
W.ED.G. at all - i.e. they should have been legally irrelevant, and, in effect,
set aside”. It was suggested that the Board had simply not acceded to the
appellants’ request that the W.E.D.G. should be deemed legally irrelevant, but

had, however, clearly carried out an E.LA. (in which the scientific information

24
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had been considered insofar as it “bore on the actual noise limit that should be
considered appropriate for this development. This was done in fact™). This sets
out the difference between the points of view of the Board and the appellants
quite succinctly if, from the point of view of the Court which may have
considered that an issue of law was concerned, rather disconceriingly, since
the dispute seemed now to be one of fact. The Board claborated on the

contention that the Inspector (and by extension the Board) had -'r’fiérely rejected

the contention that the W.E.D.G. were legally irrelevant, and hﬁd ratﬁé“r “as a

was said, bluntly, that while the appellants mamtamed fhatwﬂie Board had

erroneously rejected the submissions as not re

L- =

nng‘lmMSlderatlon “[t]his did
not happen. The Board did not dlscount the submlssmns as not requiring

consideration”. The next sentence 61’:-=_t;he Ietter deserves particular attention:-

“[t]be submissions — as to: shat 1§vel “of noise was appropriate — were

considered and nothmg N'-'hasmbeen yroven to the contrary”. The letter then

orens ar

'—~m“

e
st

the* substance of points being made about noise impact.

The letter concluded that the appellants’ case as set out arose from this
misconception. The appellants had contended that “as a matter of fact” the
Board refused to exercise its discretion not to follow or apply the W.ED.G.
This, it was said, “is not true”, Again, it was said that the Board had not

treated the W.E.D.G. as prescriptive, exclusive, or conclusive. The last

25



39.

40,

paragraph stated “[t]hus the Board’s position on how the Appellant wishes to
argue the case is that it simply rests on a complete misrepresentation of what
the Board actually determined”.

There is, therefore, a very strong and direct dispute between the parties, and
one which is disconcerting to encounter at this point in proceedings. The
written and oral submissions of the parties reflected and elaborated on the

positions set out in the correspondence, but added little tcfthe essential

argument. It is apparent that what is in dispute on the ev1dence is what the

..-... -\-.

Board actually did and intended when it adopted the Inspector s R‘ep’o'ﬁ whlch

-----

n-a"

purpose as “not a relevant planning cons'd ratib i%2and that “the 2006

“Wldently heated as to how the facts should be

eea
*,L-.‘.

Bs aLan even more basic level, a dispute as to what

_f‘rustr“ tlon whxch must be felt by the developer, who has now been secking

perm1531on for a relatively modest wind farm development for over seven
years, or, for that matter, for the appellants, who have had to come to court on
two occasions now, and incur the cost and stress involved, and run the risk of
a substantial award of costs against them. It must also be frustrating for the
Inspector and, by extension, the Board. While obviously careful,

comprehensive, and painstaking work was carried out in the assessment of this

26
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matter, legal proceedings now focus on a few sentences of the report, coupled
with what might be deduced from the absence of a more elaborate statement of
the facts. Any such frustration may be enhanced by a feeling that the
submissions made on behalf of the appellants were somewhat peremptory,
and, moreover, that the appellants® case, in this respect at least, has developed
and been refined as the case proceeded. Furthermore, it should be said that,

even taken at their height, the submissions made on behalf of the appellants

appeared to have been gathered together by a solicitor with some knowledge

of the area, but were not supported by any expert ev1dence It is. not ielear that

they would have carried particular weight if the Inspectorﬁwas perrmtted to

consider them. Finally, and perhaps rnost 1mportaﬁﬂy, the case must be

frustrating to any interested member of thg,pubhc:who would wish to see how

efficient development ¢ [o71ig ﬂlaﬁofh

....w

consisted with tha-State s;Energy Pohcy

aﬁythmg from being recast in terms of European law and the E.L A Directive.
If the Inspector was obliged to consider the submissions and the materials
submitted on the appellants® behalf, and that that position was adopted by the
Board, then it might be said that there had been a failure to conduct a full

E.LA., but the case would succeed on the more basic ground, that the

27
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43,

Inspector and Board had failed to have regard to a relevant consideration, in
this case submissions made on behalf of the appellants.

It seems clear that the submissions made by the Board present a
characterisation of the facts (and the appellants® arguments) that had not been
apparent until this appeal, and the exchange of correspondence directed by the
court. In my view, the interpretation of the Inspector’s Report on which the

appellants had proceeded is perhaps the more obvious and naﬁir“ax_ll_‘ one. First,

the Inspector stated that the submission that the ETSU documen‘i".wa;"éi‘ltdated
and not fit for purpose was not a relevant planning cons;deratmn, and that the

2006 Guidelines are as they are and remain in force Thls does not suggest that

eum._

the Inspector considered that the submissions were‘felevant in some limited

............

fry
i

follow that, if so, the Inspector could not ‘have had regard to them in his

e
R I
--wv-;rwx,w

decision, at least on the questmn of the noise limits. Furthermore, the Report

itself is consistent wgtgl the':"_I-pspec;Qr taking that approach. The Report does

prosy —
Py P

not contain any Iefereri""é‘éz 10, -61' consideration of, the materials in question, or

The::contrary contention now advanced by the Board is, in my view,
implausible. First, the appellants’ case is characterised as a contention that
W.E.D.G. was legally irrelevant, and the Inspector was obliged to ignore the
guidelines. I think that this inverts the case that had been made. The appeltants
had not submitted that the W.E.D.G. were legally irrelevant. The Inspector,

however, had decided that the appellants’ submissions were. The appellants
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had, at all times, accepted that the Inspector was obliged to have regard to the
guidelines, but in doing so, it was submitted, he should give little or no weight
to them, because it was suggested they were outdated and not fit for purpose.
The suggestion made in the Board’s letter, and repeated in the wiitten
submissions, that it is to be deduced that the Inspector must nevertheless have
considered the submissions because he set a (daytime) limit lower than that

recommended by that of the W.E.D.G. is not persuasive. It is qu1te clear that

the 43 dB(A) limit was recommended by the Inspector and ifﬁ-pose(‘i

Board, because it was the limit sought by the developer That in itself, does

not suggest any consideration of the submissions on the appellants behalf. It

.m.-w

is true that the Inspector did not accept the deveiﬁpﬁr?-.s proposal that a 43

‘\hr.‘ll-nlll

wﬂvn

i, _..-...-.-.

Inspector or the Board consld”"red the sibmissions made in respect of noise.

Nothing has been pomted to 1n i‘hose submissions which would lead to this

particular demsmn Fu ‘ _ermore the Boa.rd has acknowledged in the written

subrmssmns tha't it is e:irplameﬂ s1mp1y that because any such properties might

Temmas
wmnen

changé«hands, It‘xwould therefore be undesirable to distinguish the noise limit

A for suc’h preperty simply on the basis of their present ownership.

It i werth pausing, however, to consider why this central issue of fact remains
in contention and subject to rival interpretations. Whether or not the Inspector
considered the submissions for the purposes that were put forward, or at all, is
a matter of fact to which there is only one correct answer, and indeed only one
relevant witness. This issue remains a matter of such heated controversy,

however, because neither the Inspector nor the Board has said what they did in
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this respect, either in the Report of the Inspector or the Board’s decision, or by
way of direct evidence to the court, Indeed, the absence of direct evidence in
this regard gives rise to a further disconcerting possibility. Assuming, for these
purposes, that there are two possible interpretations of the known and
observable facts and the evidence adduced —~ first, that the Inspector
considered that he could not have regard to the submissions that the W.ED.G.
were not fit for purpose (which it now seems to be conceded wbiilgzbe wrong)
and second, that the Inspector correctly interpreted the appell ant§ ". s.x.is%fr"iissions

......

properly discounted that, but nevertheless had regard to --the":submissmns in

considering the noise limit itself — then 1t :s not aL all clear whether the

2

possible, at least in theory, that"'*""the Inspector wrongly excluded any

e

Wi s
st
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consideration of the submlsslons but-tha,t the Board erroneously thought that

v
Py

he had merely xnterpref“&“thc Sk rﬁ issions as suggesting that the W.ED.G.

" ___ m-w

were legally 1rrelevant and properly considered them for the purposes of the

con‘texf of case management, and the written submissions advanced on this

appeal, but is not addressed directly in evidence.

It is of the utmost importance that planning authorities and the Board, on
appeal (or, as is increasingly the case, the Board in those circumstances in
which direct application can be made to it for permission), should carry out

their functions as professionally and competently as possible. The system of
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appeal (or first instance application) to an independent expert body was a great
advance when introduced in 1976. The imbalance of resources and potential
outcomes between developers on the one hand, and objectors on the other,
means that an independent expert body carrying out a detailed scrutiny of an
application in the public interest, and at no significant cost to the individual, is
an important public function. It is apparent, even from the papers in this case,
that the Board and its Inspector have carried out their functiori's-‘:with a high

degree of technical expertise. It is, however, unsettling that ﬂ161;§ shouldbe an

.
s

absence of direct information on this central issue. This mafbeufxo’more than
an unfortunate misunderstanding at the time of the ﬁ_ppgal;raﬁgé the Board’s

decision may now have become entrenched ifrifie defence of these

wd

proceedings. There are also valid reasons

hy Bc;J"iird decisions may be drafted
in a particularly formal way, and'ft“ ay be '{ilat, in most cases, interested

parties are able to consult aggﬁspéé@;’s- ieport to deduce the reasons behind

W e

the Board’s decisionZFHoWever;siome aspects of the decision give the

T
e L -
gy

- uewna

impression of being drafted with defence in mind, and to best repel any assault

by way of judicial réi’iiéw, tather than to explain to interested parties, and

membéis.of theipublic, the reasons for a particular decision.

e )
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- e

Jt is Unsettling, for example, that when an issue arises where it is suggested

L
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Van

.

that::the Inspector (and therefore the Board) has not given consideration to a
particular matter, it should be met by the bare response that such consideration
was given (for a limited purpose) and “pothing has been proven to the
contrary”. Similarly, while the introductory statement in the Board’s decision
that it has considered everything it was obliged to consider, and nothing it was

not permitted to consider, may charitably be dismissed as liitle more than
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administrative throat-clearing before proceeding to the substantive decision, it
has an unfortunate tone, at once defensive and circular. If language is adopted
to provide a carapace for the decision which makes it resistant to legat
challenge, it may have the less desirable consequence of also repelling the
understanding and comprehension which should be the object of any decision.

In this case, I would limit myself to the conclusion that the appellants have
adduced sufficient evidence to lead to the inferencé that ‘-'."\t'-'he Inspector
considered that he could not entertain submissions directed to wheiher the
guidelines were adequate or fit for purpose or not, and accbrdmgly that he

discounted the submissions, and treated them as irrelevan‘tv"'and that that

ool

approach was adopted and approved by the Board“ The Board has not

produced, in this case, any evidence whlch“:rebuts that inference,

It follows from this conclusion, in my..mew 'that the Board’s approach was in

error. It might reasonably be*asked What The purpose of any s. 28 guideline is.

s «_:-'-

a M’\

,..sub_;ect« of dlffenng views, and therefore the possibility that individual

eIt

uuv .- »ty

e

planmng authorities or the Board might be persuaded by one expert rather than
another. If no guidelines were issued on a particular technical question, then
the planning authority and the Board, on appeal, would be obliged to conduct
some sort of assessment of what could be quite detailed and complex scientific
matters. When guidelines are produced, then a planning authority and/or the

Board must have regard to them, and can legitimately take them as the starting
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52.

point, and in most cases the finishing point, of any consideration of the
technical issue covered in the guidelines.

However, it is inevitable that, particularly where guidelines deal with matters
of technology or science, the knowledge in that field may develop, or that the
experience of application of the existing guidelines to particular circumstances
produced greater knowledge and insight. What is to occur then?

.....

resisting permission, to put before a planning authority and!or the Board

information, material and submissions suggesting that the declsmn maker

should depart from the guidelines to a greater or lesser extent. ThlS is not only

what the appellants did through their SOIIGltOI' s lefter of the 29th of June,

-----

2016, but is also manifestly what the developer Ehd in referring, prudently in

dec1 i“én on any partlcular aspect of an application. Eventually, new guidelines

Pleie
warma,
ke JM

mllwhe* promulgated. In those circumstances, while it might still be opento a
party to maintain that such guidelines are erroneous, a decision-maker would
be justified in being slow to depart from new guidelines, unless there was very
convincing evidence that they were in error.

Here, the relevant guidelines were more than a decade old, and the relevant

portion was based on the ETSU document which was more than 20 years old.
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The guidelines were given in an area where knowledge was advancing
considerably. The very fact that the process of review had been commenced
by the Department, and that proposals had been made suggesting that a
significant departure from the guidance in place in the 2006 W.E.D.G. were,
in themselves, significant matters suggesting that less reliance could be placed
on the W.E.D.G. The fact that a senior local planner in an area with extensive
wind turbine development, had considered that the guidelines ii}éi'g not fit for
purpose is another feature which could not be discounted. ‘I'hese ;'71}1_atters
suggested, at a minimum, that what was advanced on behalfof %ﬁé"éﬁéellants

was not merely one rather eccentric side of an academic:éotitroversy, but

rather something which was required to be considered. .

One thing that is beyond dispute, eve'i] in tﬁ?z context of the fractious

consideration by him (an‘d“'"by o5 9 ﬁéxon the Board). It seems tolerably clear

‘u-..m‘ “"”"‘-‘

to me that he cons;dereduthat“the contentxon made by the appellants, that the

- P
v+
e

1996 ETSU w':s qutdated and not fit for purpose, was an irrelevant planning

. rnatenal advanced in support of the appellants® contention. In stating that the

m-w

20@6‘ W.ED.G. “are as they are and remain in force” and that the 2013
Review “has not yet been adopted”, it seems clear that he considered that the
2006 W.E.D.G. and the 1996 ETSU were the only guidance to which regard
could be had and excluded from consideration any argument whether the
guidelines were outdated, or that regard could be had to the 2013 proposals. If

this was the approach the Inspector took — and I think it was — then it was
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<H

wrong in law, and meant unavoidably that he had excluded from his decision-
making relevant considerations. It follows that the Board’s decision, being
based on the Inspector’s report must be similarly flawed.

The High Court judge in his admirable, comprehensive, and careful survey of
a complex issue in this case did not come to this conclusion. The reasoning of
the learned judge is contained, in essence, in para. 71 of his judgment. He
considered that while, if there was no national or local policy, tﬁE';&Qard might
be required to decide an issue of policy, that otherwise it was nof afurTctlon of

the Board to determine matters of policy where specific statutory gmdance had

been given and was extant. The Board, while an experﬁbody;wwas not designed

veamad '-._»

rather than merely have:‘regaxd 107 her

e
H""""‘wm e

=
P

submissions to the...effect"thatwhttle we1ght should be placed on the guidelines.

:, T
.

';_1s common gense that the Board, or any planning authority, would be stow to

dep'a_lzt_:from official promulgated gnidelines, and even in cases where there is a
substantial argument the guidelines were outdated and required to be replaced,
the Board might be justified in considering, at least in principle, that it would
be a matter for the body issuing the guidance to determine both whether the
guidelines should be updated and in what respect. But neither the Board nor

any other planning authority could exclude as irrelevant the argument that the
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guidelines were outdated, particularly when that had substantial independent
support from official sources.

To return to a theme of this judgment, this distinction is clear, but undoubtedly
frustrating. It must be doubtful that if, having considered all the materials and
submissions made on behalf of the appellants, a decision-maker would have
been likely to accept them, and certainly the more extreme version put
forward. There was something of a scattergun approach about tﬁégggbmissions
and the voluminous material landed on the Inspector as appendices to the letter
of the 29" of June, 2016. No report from any expert, still -‘léss":gﬁ"é)"{iaeﬂ of

standing in the field, was produced either by réfgreﬁ“'c'ezlité': the specific

application made or the more general scientific cofiténtions. As the judge

-~

observed, there was no reason to assumie that the material submitted was

representative of a scientific consenist S, or that it would not be possible to

L

i sewihwh might produce an equal amount of

es, it would not have been unreasonable to

to_the existing guidelines, and to be slow to depart

10

radically from them. 7%

Howeyer, this%yas not what was done here. Instead, the submission was

_._;ejed?é“.c_i_ in limine on the basis of a determination that the matters conained

o

tﬁgﬁéixirgm;ere irrelevant. It is a basic element of any decision-making affecting
the public that relevant submissions should be addressed and an explanation
given why they are not accepted, if indeed that is the case. This is fundamental
not just to the law, but also to the trust which members of the public are
required to have in decision making institutions if the individuals concetned,

and the public more generally, are to be expected to accept decisions with
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which, in some cases, they may profoundly disagree, and with whose
consequences they may have to live. I consider, therefore, that it is necessary
to quash the decision of the Board granting permission in this case. In the
circumstances, I would hear counsel as to what ancillary orders should be
made, and in particular whether it is possible or desirable to remit the matter to

the Board, and if so, at what stage of the decision-making process.
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An Bord Pleanala

64 Marlborough Street

Dublin 1 Our Ref: 1912232
Your Ref: SU04.307939

4% August 2021

Re: ABP SU04.307939: Application for Substitute Consent for the Cleanrath Wind farm
development, County Cork

Dear Sir/Madam,

On behalf of our Client, Cleanrath Windfarm Ltd., Lissarda Industrial Estate, Lissarda, Co. Cork, in
response to the correspondence received from An Bord Pleanila (“the Board”) dated 13% July 2021
(13.07.2021), we submit herein information material for the purposes of the Board satistying itself on
the question of the existence of exceptional circumstances that would justify a grant of substitute
consent for the constructed Cleanrath Wind Farm development (SU04.307939).

The Planning and Development, and Residential Tenancies, Act 2020 introduced a number of
amendments to the Planning and Development Act, 2000 (as amended) (“the 2000 Act”) in relation to
the substitite consent process and, in particular, in relation to the consideration of exceptional
circumstances as part of the overall decision making process. Section 177K(1A) of the 2000 Act now
states:

“1A)  (a) The Board shall not grant substitute consent (whether subject to conditions or not)
unless it is satisfied that exceptional circumstances exist that would justify the grant of
such consent by the Board,

(b) When deciding whether or not to grant substitute consent, the Board shall
not-—

(i) be bound by,

(#) take account of or

(iii) otherwise have regard fo,

anty decision of the Board under section 17713 as to the existence of exceptional
circumstances in relation to an application under section 1770

(c) A member fincluding the chairperson} of the Board who participated in the
making of a decision by the Board under section 177D to grant leave to apply for
substitute consent shall not participate in the consideration of or the making of a
decision under this section in relation {o, an application under section 177F made
pursuant to the grant of leave concerned,”

This submission is being made in tesponse to the Board’s correspondence issued on 13" July 2021,
pursuant to Section 177K (1C)(a) of the 2000 Act, inviting the applicant to give the Board such
information considered material for the purposes of the Board satisfying itself that exceptional
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circumstances exist that justify the grant of substitute consent in the current case. Section 177K{1C)(a}
states:

“1C){(a) The Board shall, in relation to an application referred to in paragraph (b) of
subsection (1B}, invite the applicant concerned to give to the Board such information
as the applicant considers material for the putposes of the Board’s satislying itself as
{0 the matter referred to in paragraph (a) of subsection (1A}, and any such
information shall be given to the Board by the applicant within such period as is

specified in the invitation concerned.”

In the case of the Cleanrath Windfarm development (while acknowledging that the Board is the
decision-maker in respect of this question) it is our firm view that such exceptional circumstances
clearly exist, in the context of the information set out below.

Cleanrath Windfarm Development Background

Permission for this wind farm was granted by the Board on appeal under PL 04.246742. An
Environmenta! Impact Assessment (EIA} and Appropriate Assessment (AA) was completed by the
Board in their consideration of the application. The decision of the Board to grant permission for this
project subject to 22 no. conditions issued on the 19% May 2017. Judicial review proceedings were
instituted in July 2017 challenging the decision of the Board to grant permission. In May 2018, the
High Court refused the application for judicial review. However, in a further judgment, delivered on
the 12% December 2019, the Supreme Court! allowed the appeal and stated (at paragraph 57 of its
judgment): ‘¢ is necessary to quash the decision of the Board granting permission”. The Supreme
Court judgment is attached to this correspondence for ease of reference.

In the period between the permission being granted and the opening of the leave for substitute
consent procedure for the Cleanrath Wind Farm Development in the current case (December 2019,
Ref.: ABP-306272-19), the development authorised by that permission has been constructed in
accordance with the planning permission.

As the works authorised by the permission have been carried out, and as EIA and AA are necessary
in relation to the Cleanrath Wind Farm Development, the only means of regularising the planning
status of those works is to obtain substitute consent pursuant to the provisions of Part XA of the 2000
Act,

An Bord Pleanéla granted permission for the Cleanrath Wind Farm on the 19% of May 2017 under PL
04.246742. The permitted development consisted of:

» Up to Eleven no. turbines with a maximum blade to tip height of up to 150m;

» Upgrading of existing and provision of new internal access roads;

%  Wind anemometry mast (up to 100m height);

>  Two no. borrow pils;

» Underground electrical cabling;

»  Underground grid connection clecirical cabling and all associated infrastructure;

> Junction accommodation works and temporary roadway to facilitate the turbine
delivery route;

> Electricity Substation;

» Construction compound;

1 Supreme Court [2019] IESC S0
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> Upgrading of site access junctions,
Permanent signage, and
2 All ancillary works.

The planning application was accompanied by an Environmental Impact Statement (EIS) as well as a
Natura Impact Statement (NIS). It should also be noted that, in addition to the onsite infrastructure,
the planning application sought permission for the electrical connection works to the national grid by
means of an underground cable connecting the Cleanrath wind farm to the ESB
Grousemount/Coomataggart substation in County Kerry. In their consideration of the application
documentation, both the Planning Authority and An Bord Pleanala acknowledged that the
documentation submitted was in accordance with the relevant legislative requirements.

Consideration of Exceptional Circumstances

It has been established by the Court of Justice of the European Union in Case C-215/06 (Cormnmission v.
Irefand), that what is now “substitute consent” is ouly permitted in exceptional cases. Followng the
Judgment of the Supreme Court in An Taisce v. An Bord Pleandla [2020] L.E.S.C. 39 (which declared
that sections 177C(2)(a) and 177D(1){a) were inconsistent with the EIA Directive as interpreted by the
Court of Justice, in that they failed to provide adequately for the exceptionality test as demanded by that
court, amendments were made to the 2000 Act), the provisions of the 2000 Act were amended to make
adequate provision for the exceptionality test..

Accordingly, section 177K(1A) of the 2000 Act requires that in any given case the Board must be satisfied
that exceptional circumstances exist that would Justify the grant of subsiitute consent. Section 177A(1)
expressly provides that, in Part XA of the 2000 Act, “exceptional circurnstances’ shall be counstrued in
accordance with section 17702}, Thus, in considening whether exceptional circumstances exist,
subsection 1771)(2) sets oul the matters which must be considered by the Board, viz.:

(a) whether regularisation of the development concerned would circumvent the purpose and
objectives of the Environmental Impact Assessment Directive or the Habitats Directive;

(b) whether the applicant had or could reasonably have had a belief that the development was not
unauthorised;

(c) whether the ability to carry out an assessment of the environmental impact of the development
for the purpose of an environmental impact assessment or an appropriate assessment and to
provide for public participation in such an assessment has been substantially impaired;

(d) the actual or likely significant effects on the environment or adverse effects on the integrity of a
European site resulting from the carrying out or continuation of the development;

(¢) the extent to which significant effects on the environment or adverse effects on the integrity of
a European site can be remediated;

(f) whether the applicant has complied with previous planning permissions granted or has
previously carried out an unauthorised development;

(g) such other maiters as the Board considers relevant.

In this regard the following should be noted:

?  Permission for the Cleanrath Wind Farm Development was granted by the Board on appeal
under PL 04.246742.

> The decision by the Board was fully informed by a detailed EIA and AA which was
completed by the Board in its consideration of the application.

> The decision of the Board to grant permission for the Cleanrath Wind Farm Development
subject to 22 no. conditions issued on the 19 May 2017.
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> Judicial review proceedings were instituted in July 2017 challenging the decision of the Board
to grant permission. In May 2018, the High Court refused the application for judicial review.

> In alater judgment, delivered on the 12% December 2019, the Supreme Court allowed the
appeal and stated “i is necessary to quash the decision of the Board granting permission”.

% In the interim, however, as the planning permission was in place and in effect the
development of the Cleanrath Wind Farm Development had commenced and been largely
constructed in accordance with the relevant conditions.

The works that were carried out were therefore authorised by a decision to grant planning permission
made following an Environmental Impact Assessment (EIA) and Appropriate Assessment (AA) being
cartied out by An Bord Pleanéla.

In circumstances where both an EIS and NIS accompanied the planning application, there was no
omission of either document nor did either the High Court or Supreme Court consider that the EIS or
NIS submitted with the planning application inadequate. In these circumstances, the purpose and
objectives of the Environmental Impact Assessment Directive or the Habitats Directive were adhered
to and were not circumvented.

The Supreme Court in its decision has solely found that there was a procedural error in the decision
undertaken by the Board, as set out in paragraph 57 of the Supreme Court judgment {per O’Donnell

Thus, the Supreme Court identified an error of law or procedural error in the decision-making process
which culminated in the decision to grant permission. This error did not arise from any fault of the
applicant, which had proceeded to construct the Cleanrath Wind Farm after obtaining a grant of
planning permission.

Whether the regularisation of the development would circumvent the purpose and objectives of the
EIA Directive or the Habitats Directive.

The regularisation of the Cleanrath Wind Farm Development would not in any way circumvent the
purpose and objectives of the EIA Directive or the Habitats Directive. The (then) proposed
development have already been subject to both EIA and AA carried out by An Bord Pleanéla. The
development of the Cleanrath Wind Farm has been carried out in accordance with the conditions and
mitigation measures incorporated into the decision that issued from the Board granting permission. In
addition, a comprehensive remedial Environmental Impact Assessment Report (fEIAR) as well as a
remedial Natura Impact statement (tNIS) have been submitted in support of the current substitute
consent application in relation to the development that has been carried out. An EIAR and NIS have
also been submitted in relation to the future (or prospective) operation of the Cleanrath Wind Farm.

As the Cleanrath Wind Farm Development has already been through all relevant environmental and
ecological assessments and as the works have been carried out in compliance with the previously
issued permission with all associated mitigation measures incorporated, the purpose and objectives of
the EIA and Habitats Directives have not been and will not be circumvented.
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Whether the applicant has or could reasonably have had a belief that the development was not
unauthorised.

The works were authorised pursuant to a planning permission that was subsequently determined by
the Supreme Court to have been invalidly granted. Accordingly, the applicant did, and reasonably
had, a belief that the development was authorised.

Whether the ability to carry out an EIA or AA and to provide for public participation in such
assessments has been substantially impaired.

The (then) proposed Cleanrath Wind Farm Development was subject to both ETA and AA prior to
commencement of any development, including public participation. The consideration of the
proposed development ran from the 22°¢ of December 2015, when it was lodged with Cork County
Council, until 19" May 2017 when it was granted permission by An Bord Pleanala. The public and
the public concerned were engaged throughout the application process as is evidenced in the
submissions, observations and appeals submitted in relation to the planning application. The current
substitute consent application, including consultation on the rEIAR, EIA, rNIS, and NIS is also subject
to public participation as provided for in the 2000 Act.

Accordingly, in circumstances where both EIA and AA were carried out in respect of the (then)
proposed development, which included public participation in such assessments, and the public and
the public concemed is enable to participate in the assessments carried out by the Board in the
context of this substitute consent application, there has been no impairment to the ability to carry out
an EIA or AA or to provide for public participation in those assessments.

The likely significant effects on the environment or adverse effects on the integrity of a European Site
resulting from the carrying out or continuation of the development.

The previous application for the (then) proposed development was subject to AA, which concluded
that there would not be likely significant effects on the environment and that there would not be any
adverse effects on the integrity of any European site arising from the development. In carrying out the
construction phase of the development and the limited operation for the purposes of commissioning,
all applicable mitigation measures were implemented. The rEIAR and £NIS that has been submitted
clearly demonstrate that the Cleanrath Wind Farm Development has not had significant effects on the
environment nor any adverse effects on the integrity of any European Site. The submitted EIAR and
NIS also demonstrate that the continued operation of the proposed development will not have
significant effects on the environment or adverse effects on the integrity of any European Site.

In granting permission for the (then) proposed Cleanrath Wind Farm development, the Board carried
out an Appropriate Assessment and, as stated in the Board’s Order:

“in carrying out an appropriate assessment the Board considered:

®  The nature of the proposed development,

*  The mitigation measures proposed as part of the development,

"  The consideration objectives for with the Gearagh Special Area of Conservation (site
code 000108), The Gearagh Special Protection Area (site code 0041 09) and
Mullaghanish to Musheramore Special Protection Area {Site code 004162) are
designated,

*  The distances between the proposed site and these European sites and any other
European sites, and
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»  The content of the Inspector’s report.

The Board concurred with the Inspector’s analysis in relation to these matters, and adopted
his report and conclusions.

The Board concluded, beyond reasonable scientific doubt, that the proposed development
(including the proposed grid connection), either individually or in combination with other
plans and projects, would not adversely affect the integrity of these European sites, in view of
those sites’ conservation objectives, or of any other European sites.”

Similarly, in granting permission for the {then) proposed Cleanrath Wind Farm development, the
Board carried out an Environmental Impact Assessment and, as stated in the Board’s Order:

“The Board considered that the Environmental Impact Statement submitted with the
application, the additional documentation submitted at application and appeal stages and all
other submissions on file, were adequate in identifying and describing the direct, indirect,
secondary and cumulative effects of the proposed development. The Board adopted the
Inspector’s report on the environmental impact of the development and concurred with his
conclusions. The Board completed an Environmental Impact Assessment and concluded that
the proposed development, subject to compliance with the mitigation measures proposed, and
subject to compliance with the conditions set out below, would not have unacceptable effects
on the environment.”

The construction phase of the Cleanrath Wind Farm Development has implemented, and the
operational phase will implement, the mitigation measures set out within the rEIAR, EIAR, rNIS and
NIS submitted. Accordingly all environmental impacts arising from the construction and continuation
(operational phase) of the project have been mitigated against ensuring that significant effects on the
environment and adverse effects on the integrity of a European site have not and will not arise.

The extent to which significant effects on the environment or adverse effects on a European
site can be remediated.

In circumstances where there are not, and will not be, any significant effects on the environment or
adverse effects on a European site, there is no requirement for remediation.

Whether the applicant has complied with previous planning permissions or has previously carried out
unauthorised development.

The works carried out by the applicant, Cleanrath Windfarm Ltd. were authorised by the permission
granted by An Bord Pleanala under PL0O4.246742. Accordingly, when consiructed, the development
was authorised. The requirement to apply for substitute consent has arisen from the judgment of the
Supreme Court to the effect that the permission authorising the development was invalid. In carrying
out the works, the applicant complied with the conditions which were aftached to the grant of
permission. Cleanrath Windfarm Ltd. has not previously carried out any other development.

Such other matters as the Board considers relevant.

It is open for the Board to consider any other matters that it considers relevant. In this regard, it is
submitted that exceptional circumstances undoubtedly exist arising from the fact that the works have
been carried out pursuant to a planning permission that was granted by An Bord Pleanila, in
circumstances where the (then) proposed development had been subject to both an EIA and AA. The
Supreme Court subsequently allowed an appeal on a single issue arising from the failure of the Board
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to consider a submission made as to the adequacy of guidelines issued under section 28 of the 2000
Act, with the resulting necessity to quash the decision of the Board to grant permission arising from a
narrow error of law or procedural error on the part of the Board.

We trust that the information provided is sufficient to enable the Board to satisfy itself that exceptional
circumstances exist such as to justify the grant of substitute consent on this application.

Yours faithfully,

™
y U
Jimmy Green, BA, MRUP, MIFI

Principal Planner
MKO

EnclL
Supreme Court [2019] IESC 90, Judgment of O’Donnell J, Delivered the 12% of December, 2019
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The appellants, Klaus Balz and Hanna Heubach, have lived since 1992 at Bear
na Gaoithe, County Cork, where they carry on a family horticulture nursery,
flowers and gardening business. The second notice party, Cleanrath
Windfarms Limited (“Cleanrath™), seeks permission to erect eleven turbines at
Bear na Gaoithe. The appellants’ house is 637 metres from the nearest

proposed turbine.
Initially, Cork County Council granted permission for the dev‘gig:"pfrgfnt, but
that permission was quashed by the High Court on judicig},;ggi%y wg"rmgéésons

which do not appear relevant to these proceedings. quséél;iéﬁtly,@ork County
Council granted a further permission for six turbines éligly. This was appealed

by Cleanrath, and cross-appealed by a gmi’ffbéi-a of objectors, including the

‘‘‘‘‘‘‘

appellants. An Bord Pleandla (“the arcf%ifﬁjg_gggt‘éd permission by a majority

o

of 3:1 for eleven turbines at iHfezsite.“The decision of the Board does not

identify the Board members inyelved, the dissenting member, or the reasons

for the dissent. It shoiild not be aséi}ﬁjed, however, that any division of opinion

vy

within the Boa;_i;_c‘i

s =
R

determination;on %:fii's‘?a;peal.
Thegppéllagts é&nmenced judicial review proceedings which were heard in
the‘ngh~Court by Haughton J. A very large number of points were raised, and
in ;ﬁi;reful judgment, Haughton J. dismissed the challenge on each ground,
and refused a certificate of leave to appeal to the Court of Appeal. This court
granted leave to appeal on one issue only relating to the question of the
application of guidelines under s. 28 of the Planning and Development Act

2000 (as amended) (“the 2000 Act”). As a result, this appeal has been

focussed on a single issue which now emerges in sharp, and perhaps

2



unrealistic, relief having regard to the large number of other issues that were
debated before the Board, and subsequently the legal issues addressed in the
High Court.

Under s. 28 of the 2000 Act, the Department, which is now the Department of
Environment, Community and Local Government, may issue guidelines for
use by planning authorities and the respondent Board. The statutory obligation

imposed on the planning authorities and the Board is to “have :féggrd” to such

guidelines. In this respect, standard s. 28 guidelines may be céntrésté‘d with

policy guidelines issued under s. 29 of the Act, whlchvplannmg uthontles

must implement. The clear distinction is blurred’ somewhat because of a

subsequent amendment to s. 28 which prov;_dg t at"-‘iwhere guidelines were

issued on matters of policy, they also “must bE followed. However, it is

accepted for present purposes that"what Weré'“in issue here were guidelines

and “lmpresswe document dealing clearly and lucidly with the very many
issues related to wind power developments. Only a portion of those guidelines
deal with the question of noise which is central to the issue in this case. Para.
5.6 of the guidelines sets out guidance on that issue. Although not expressly
acknowledged in the text itself, it is accepted by all parties that the technical

section of this aspect of the guidelines was drawn in turn from a UK.



document entitled “The Assessment and Rating of Noise from Windfarms”
issued by the Energy Technology Support Unit (“ETSU™) of the Department
of Trade and Industry UK. a decade earlier, in 1996.

The W.E.D.G, observe at p. 29 that “[aln appropriate balance must be
achieved between power generation and noise impact”. Indeed, that balance

can be said to lie at the heart of this case. It is necessary to set out one portion

of those guidelines in greater detail:-
“In general, a lower fixed limit of 45 dB(A) or a maximym inctease of

5dB(A) above background noise at nearby noise ,;é‘éwﬁ'fém_,e" Tocations is

sy
i ¥

ozrwind  energy

considered appropriate to provide prptéétgon

development neighbours. However, in very tuiet areas, the use of a

margin of 5dB(A) above backg;'oi:}nd noié_e at nearby noise sensitive

properties is not necessary 67 ffer a reasonable degree of protection

and may unduly restii t wit le ézfgy developments which should be

ational and global benefits. Instead, in

i En‘éé whefe background noise is less than 30 dB(A),

“the range of 35-40 dB(A).

Separate noise limits should apply for day time and for night time.
During the night the protection of extemal amenity becomes less
important and the emphasis should be on preventing sleep disturbance.
A fixed limit of 43dB(A) will protect sleep inside properties during the

night.



In gencral, noise is unlikely to be a significant problem where the
distance from the nearest turbine to any noise sensitive property is
more than 500 metres.”
A footnote also helpfully explains that the unit of measure of here is an “A”
weighted decibel, which is a measure of the overall noise level of sound across
the audible frequency range (20Hz-20 kHz) with A frequency weighting to

compensate for the varying sensitivity of the human ear to sound at different

namely the use of an “A” Welghted declbel for measurements, the

recommendation of both fixed 1111i1fs,;,and an inoreasable background noise

l—u.v-)-

distance from the carés

7:pages. At para. 9.2.2, the E.LS. addresses the W.E.D.G., which it
aclknowledges is based in this respect on the ETSU document, and observes
that, while the W.ED.G. acknowledge that an appropriate balance must be
achieved, the guidelines “give no specific advice in relation to what constitutes

an ‘appropriate balance ™, and “[i]n the absence of this guidance will be taken

from alternative and appropriate publications”. The E.LS. identifies the 45



10.

dB(A) daytime absolute limit and 43 dB(A) nighttime limit contained in
W.E.D.G., and observes, however, that a previous planning permission from
An Bord Pleanala for the site (which was still active at the time of preparation
of the E.I.S.) imposed a flat limit of 43 dB(A).

The E.LS. also made reference under the heading “Future Potential Guidance
Changes” to proposed changes to the assessment of noise impacts as outlined
in a Department document entitled Proposed Revisions to"i:‘Fl'{i:zqu‘ Energy
Development Guidelines 2006 — Targeted Review in relat;f?:; ro ““Noise,

Proximity and Shadow Flicker (December 11, 2013). The ETS. récorded that

ﬁ;"lfrently being

a consultation process in relation to the document %

at the time of submission of the EIS:The con§ﬁltation document, however,

proposed amendments, the most si gmﬁcant of which was that a flat noise limit

of 40 dB should be applied b th d‘éy":jgnd riight “in order to restrict noise from

Fissite for a development of a wind energy development, that if

constructed, will operate the specific knowledge condition it is
proposed to adopt a lower daytime threshold of 43 dB...in this
instance.”

The E.LS. carried out detailed modelling of the noise at various standardised

wind speeds at a number of locations, including the appellants’ premises. At



il

12.

para. 9.4.2.6, the E.LS. explained that the lower daytime threshold of 43 dB
had been chosen because of the existing planning permission, and also “as it is
in line with the intent of the relevant Irish guidance and is comparable to noise
planning conditions applied to similar sites in the area previously granted
planning permission by the local authority and An Bord Pleanala”. At para.
9.4.2.7, the ELS. also modelled the noise levels against a 40 dB absolute
criterion that had been put forward as part of the 2013 consultaﬁ"@)p document.
The E.LS. noted that they had been the subject of significant dab;t;,."’ai}d-that
the comments presented should be considered with the""i&dwléﬁéé"’that the

intent of the document may change when ﬁnally pubhshed” That maodelliing

noted “[s]light exceedances of the potennal absolutemoise criterion at some

< s,

:mperty‘w;JThe court was informed at

i

ten locations” including the appellants’

adopted would permit the devcloper to comply with any limit, but these

figures can be taken as "1ngiacaﬁqg ‘that the level of noise was a real and

which+set out a number of the objections raised by the appellants. In this
regard, a booklet of enclosures was submitted with the letter supporting the
grounds of appeal, and containing 35 enclosures. Of these, 19 appeared to be
directed towards the question of noise.

The letter ran to 21 pages, with two further pages listing all the enclosures,

The letter noted that the Board had previously granted permission for eleven



13.

turbines at the site, but that that permission had been quashed in the High
Court by a judgment of Barton J. on the 25" of February, 2016, on the
application of the appellants herein. The present application had been made
prior to the determination of the High Court, and it was argued that
accordingly it had been prepared without sight of the judgment, and without
being in a position to have regard to the reasoning of the judgment. It was

noted that the original application in 2012 had been refused by Cork County

Council and that, in the material respects, the 2014 deveIopment plan

contained the same objectives as those in the 2009 develo_pmer;t plan which

had been relied on in the refusal by Cork County Councxl

rev-i§jp"ﬁs were a clear admission that the Department accepted that the 2006

guidelines were not supported by robust or up-to-date evidence that enabled
policy to be implemented in a manner which safeguards residential amenity.
Radically different guidelines had been published by the Department, of which
the Board was aware. It was argued that the fact that the 2006 guidelines were

not robust or up-to-date was also evidenced by several expert studies which
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challenged what was described as the “old ETSU standard”. Specific reliance
is placed on an article by an acoustic consultant, Dick Bowdler. The letter
asked the Board to read this article carefully, and to address it specifically in
its written record.

The letter also referred to a decision by the senior Cork County Council
planner on a windfarm at Carrigareirk of the 22" of February, 2016, which

concluded that:-

“the existing 2006 Wind Farm guidelines are not ﬁt—for:;purpasg_igiven

the changes in wind turbine development over the*pas;c tenifears The
500m rule-of-thumb and fit-all set-back @_idefiﬁe-;?i‘é clearly not

appropriate for turbines that stand at 14611‘1 and the height with a rotor

cut covering 10,300 square met '?Ez;nor doI concur with the view that

it should be normal plannirfé prac

.2 dgy of shadow flicker”.

It was submitted the Bc")a?d

2006 guidelines so far as the issues of noise, shadow flicker,

andsegaratlo{l distance are concerned. The letter challenged as fundamentally

ﬂangthe noise condition typically imposed by the Board, which only limited
noise measured using the dB(A) weighted filter. Again, reliance was based on
the paper written by Mr. Bowdler. It was also suggested that infernational
planning and regulatory practice had already evolved and that in Germany,
where some of the most advanced wind turbine manufacturers were located,

Bavaria had adopied a minimum separation distance of 10 times tip-height for



15.

16.

large industrial wind turbines and, more recently, Poland had adopted a two-
kilometre separation distance. The Bavarian policy would mean a separation
of 1,500 metres from people’s homes. The letter went on to make a series of
other points about public health and safety, public consultation, policy, zoning,
and the Cork Development Plan.

It should be said that the document upon which most reliance was placed in
the letter was the article by Mr. Bowdler of July, 2005, which: pledated the
adoption of the guidelines. However, the appellants also referred to documents
from 2012 and 2014,

The Inspector’s Report is dated the 18" of Novem't;:ég? 20f6§:ﬁ1d runs to 96

dociiment and the precise

concentration on the issue of turbine no .e and the W.E.D.G. guidelines that

have been the necessary focus of thl’si“e e does:‘not give a fair reflection of the

breadth of the document. The; washmlted reference to the appellants and the

question of noise. Thesfel of the 23“1 of June, 2016, from the solicitors on

behalf of the app ants'w ,noted as one of the four third party appeals made

to the Board. T ss“,l:les wer,e'"summarised generally in bullet points, and the
.:'-.__:ints W‘i‘ichippear referable to the issues raised by the appellants in
f the'-guldehnes were as follows:-

f,"f':"‘"-l‘"he Board is biased in favour of wind farm developments just
because of National Policy in favour of renewable energy. However,
there are also National Policies in favour of promoting sustainable

rural enterprise and preserving viable lifestyles supportive of the rural

economy.

10



o The 2006 Wind Farm Guidelines are out of date, and were from a time
when wind turbines were smaller. The noise condition
recommendation is outdated (derived from an old ETSU-R-97
standard). The Board should have regard to the Targeted Review of the

Wind Energy Guidelines 2013.”
17.  The Inspector’s Report noted that the four appeals were accompanied by
documentation and, again, for present purposes, the relevant"adbumentation

noted appears to be the following:-

= “Proposed Revisions to Wind Energy Guidelines ..

o Scries of Public Health & Safety studies in relation to noise and

ire—

particular wind turbine models — ing;l{gdipg"'ﬁﬁﬁ'fbgraphic examples of

18.  The developer’s 'Tﬁf§p0£§é};§9 the appeals was noted. Again, the relevant bullet

points appear to b thc %lloxﬁiﬁg:-

vaas"%-é.tisﬁed that the EIS complied with Article 94 and Schedule 6 of

<= the 2001 Planning Regulations.
* The development has the potential, if required, to comply with the
stricter noise guidelines set down in the 2013 Targeled Review of the
Wind Energy Guidelines 2006.”
19.  Para. 10.8.2 of the Inspector’s Report dealt with the W.ED.G. It set out in

detail the portion of the guidelines already quoted abave and then continued:-

1



“The 2006 Guidelines are based on the UK Department of Trade &
Industry, Energy Technology Support Unit (ETSU) publication “The
Assessment and Rating of Noise from Wind Farms” (1996). Claims by

obiectors that this ETSU publication is out-dated and not fit for

purpose is not a relevant planning consideration. The 2006 Guidelines
are as they are, and remain in force. Proposed changes to these

guidelines, outlined in the Department of Environment,” ébq;munit){ &

Guidelines 2006 — Targeted Review in relation toNolse P”r6x1m1 and

Shadow Flicker” (December 2013), have" nofé;_vet"'b'aefﬁ':adonted. The

posésa noise limit of 40dB

1490, 10 mia Which should be agg}ié:fd o ngfse sensitive properties — as

20.

dex 'elo’gr;ent of 43 dB for both daytime and nighttime environments, but a 45
dB limit for both daytime and nighttime in relation to the houses of
landowners who were participants in the proposed development. At para. 12 of
the Report, the Inspector recommended that permission be granted for the
eleven turbines for reasons and considerations set out, and subject to proposed

conditions. The reasons and considerations had regard at para. (b) to “the

12
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provisions of the “Wind Energy Development Guidelines — guidelines for
planning authorities™ issued by the Department of the Environment Heritage
and Local Government in 2006, No reference was made to the 2013 proposed
revisions. Proposed Condition No. 6 provided that the wind turbine noise
should not exceed the greater of (a) 5 dB(A) above background noise levels, or
(b) 43 dB(A) L90 10 min when measured externally at dwellings or other
sensitive receptors. It will be noted, therefore, that the Condition adopted the

flat 43 dB(A) limit proposed by the developers, and extended that fo all

dwellings, irrespective of their ownership. Otherwise the_dev"élop ‘Sfoposal
was adopted and, it appears, the appellants’ submission, rej"é:""é'tic‘di"’?’"'
The submissions and Inspector’s Report were c@ns'iéiéréd by the Board at its

meeting held on the 25" of April, 2017. It;‘,--is recdf‘ded in the Board’s direction

-

inter alia, the provision gWVEDG Condition No. 7 of the Board’s decision
was identical o Coﬁfdmon Ro. 6 proposed by the Inspector, The formal
decisio"rii«issue& on the 19" of May, 2017, and was in similar terms in respect

of nom Under the heading “Matters Considered”, it was stated:

which, by virtue of the Planning and Development Acts and
Regulations made thereunder, it was required to have regard. Such
matters included any submissions and observations received by it in
accordance with statutory provisions™.

Again, it was noted that the Board had regard fo the 2006 W.E.D.G.

I3



Judicial Review Proceedings

22.  Judicial review proceedings were commenced. A statement of grounds raised
a wide number of issues. Once again, it is only necessary to consider the issue
in relation to noise, and in particular the treatment of the W.E.D.G. guidelines,
albeit that the isolation of this issue may give a misleading impression as {0
the breadth of the matters raised.

23.  Atpara. 18 of the Statement of Grounds, the appellants referred to the fact that

material had been put before the Board “describing [and] estabhshmg the

profound effects of noise from Wind Farms of the type proposed in this case..

mse"stu s and other material, including the Large and

Stlgwood Report of 2014 The appellants noted that they had requested the

Boar

-«.

toraddress this material, and contended that the Board was not entitled

to ‘1gn§5'feﬂ.it. It was, moreover, asserted that the Inspector having failed, at least
in the appellants’ contention, to address this material and record his decision
upon it, the Board did not have any material which would allow it conclude
that the windfarm would not have an unacceptable effect on the environment

in the form of noise.

14



24,

25.

At para. 23 of the Statement of Grounds, it was alleged that neither the ELS.,
the Inspector’s Report, nor the Board’s impugned decision performed or
recorded any investigation or assessment of noise from the windfarm, and
ignored and/or failed to take into consideration the material tendered by the
appellant, which, it was alleged, demonstrated the likelihood or credibly raised
the issue of profound impact of the said noise on the appellants, their home
and family. Para. 24 alleged that the Board, in breach of its obl'i'gat_ions, relied
on the 2006 Guidelines in concluding that there were no advei‘sc;,r impacts on
the residential amenity.

There followed a specific plea which, [ think, it is uséfql t6' Feecrd verbatim:-

“(2) In advising the Board that the gﬁéﬁfnﬁuid&lines could be

applied, the Inspector determined, Syithou ‘any reference to the original

research, reports, evidence atic ;iterafﬁfé furnished by the applicants,

Par i

tion %ﬁ_at the 2006 Wind Energy Guidelines and

that the applicants obj;

the ETSU publication on which they were based were outdated and not

fit for pvo’sg%;_ s not a relevans planning consideration. The 2006

o~

Guidelifies. aré“ds they are and remain in Jorce”. The Board adopted

s
rbpaa
it

tJ;us con lusion in adopting their Inspectors report.

e This conclusion constituted a fundamental error of [aw.

e The 2006 Guidelines remain in force and the Board was
merely obliged at law to have regard to those
guidelines.

» The Board was, in principle, entitled to, but not obliged

to apply those guidelines.

15



26.

s Accordingly, submissions that the guidelines should not
be applied and the reasons and evidence on which such
submissions were based were

o Relevant planning considerations
o Relevant EIA considerations

¢ Accordingly, neither the Board nor the Inspector was
entitled to dismiss as irrelevant or to ;gnore (as the
Inspector explicitly did by deeming them irrclevant)
criticisms of those guidelines ande_‘g\.r';ﬁ'\ence stipporting
such criticisms of those guideliné"s":*’[fﬁé Board was

entitled, I understand, fo decide-against such criticisms,

but not to ignorg,f_chém - as it did, thereby failing to take

rations into account.”

I appreciate that the Statem® it of Grounds is diffuse, and that a number of

different contentions & ised, Sometimes by reference to different legal

..-tglerablﬁy clear from the above paragraph that at

principles, but it-is 1 think,

least one of thié;'p infcf’é’eingf‘t‘i{ade on behalf of the appellants was that it was

sugges‘i d, that the Inspector, and therefore the Board, had not considered the

iz ‘suB:-iunitted on behalf of the appellants contending that the 2006

G&i:iiélinés were out of date; a conclusion, it must be said, which was derived
from the statement in the Inspector’s Report that the contention was “not a
relevant planning consideration. The 2006 Guidelines are as they are and
remain in force”. Furthermore, it is noteworthy that the contention set out at

para. 24(a) above was repeated almost verbatim at para. 19(i) of the affidavit

16
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of Klaus Balz, which perhaps explains the incongruous reference “I
understand” in para. 24(a) set out at para. 25 above.

It is unfortunate that the contention made and cited above does not appear to
have been directly engaged with in the Board’s Statement of Opposition. Thus
at para. 5, it said: “[nJor is it correct to allege (as alleged at F.18) that the

Board failed to have regard to the submissions before it”. Paras. 9 and 10 of

the Statement of Opposition are particularly relevant:-
“9.  Whereas the Applicants challenge the lawfulnes\s'!of tI:ié%Board
having regard to the Wind Finergy Development .Guidelings'2006, the
Board was obliged to have regard to same in éiépori‘ié’incé with inter alia
5. 28 of the PDA. Therefore, Where?g,_?fc:}-}; Applicants are of the view

that same are not “fit for purpo_§e”i§hey remain guidelines to which the

Board must have regard.

App_hceints: ¢

‘i ard ofth:e Wind Energy Development Guidelines with regard to (it

lsas;umed) issues of noise. In this respect, the Board relies on the
= above pleas and restates that the Board had determined that the
proposed development will be acceptable in terms of noise impact
within the threshold set out in condition 7. This was a determination

the Board was entitled to reach, and the Board was, indeed entitled to

(and required to) have regard to the guidelines.”

17



28,

29.

A grounding affidavit was sworn by the secretary of the Board which
exhibited a small amount of additional documents seiting out a chronology of
events, and suggested that the first-named appellant’s affidavit was, in effect,
legal submissions. The affidavit did deal in some detail with the question of
confusion as to maps submitted for the purpose of the appeal and markings
thereon. The affidavit does not contain, however, any statement as to the

approach either the Inspector or the Board took to the criticisiisiof the 2006

Guidelines, and the materials submitted in support of those cHitick

indeed, does the affidavit state what the Board understood the ‘Thspector to
have meant by the two sentences at para. 10.8.2 of h’ié‘f;ep&irt;f_as"highlighted at

para. 18 above, and which it is worth recalling at thlspofnt-

.

“claims by the objectors that this TSU I;ﬁzblication is outdated and not

fit for purpose is not a rel%%@nt piaﬁﬁing consideration. The 2006

Guidelines are as they are and reinain in force. Proposed revisions to

have nof yét beeii adqii;féd.”

T

:I‘he“HaghCourt Judgment

Thengh Court (Haughton I.) delivered a comprehensive and impressively
detailed judgment on the 30" of May, 2018. Once again, however, it may do a
disservice to the judgment to select only the portion of it dealing with noise,
but that is all that is now relevant to the proceedings. At para. 30 of the
judgment, the appellants’ court case was described as a contention that “the

Board did not examine and analyse or evaluate this literature, or take proper

18



account of it, or record their reasons, and that the appellants® submissions were
deemed by the Inspector and the Board not to be relevant”, At para. 32 of the
judgment, the point is described as follows:-
“The complaint of the applicants in relation to the manner in which the
EIA was conducted relates to the use of the WEDG 2006 which they
contend are outdated and no longer fit for purpose. The applicants

point out that the WEDG 2006 have been under miri%tggial review

e

since 2013. While not suggesting that the ministerial revwwof the

wir

WEDG 2006 was a basis for contending that theBBérd shc?uld have
disregarded the guidelines altogether, they sugiz;itfé3§<'(aj)-'tfflat the Board
was not bound by the WEDG 2006, but merely must have regard to

them, and (b) flowing from this, that the Board was obliged to take into

account and evaluate any evi

nee prggé}lted which indicated that the

guidelines were inapp ;fpriaigf@r outdated or not suited to the particular

nce sho

x‘ridence indicating that they are outdated or not fit for purpose “is not
a relevant planning consideration. The 2006 Guidelines are as they are
and remain in force.” One important feature of the WEDG 2006 being
adopted by the Board, allegedly without any proper consideration of
contradictory information, is that the WEDG 2006 set a maximum

noise level limit of 43dBA whereas the newer guidelines subject to

19



30.

31.

ministerial review recommend a maximum noise level limit of
40dBA.”
The reference to W.E.D.G. 2006 containing a maximum noise level of 43
dB(A) should be to a 45 dB(A) limit for daytime and 43 dB(A) for night.
However, subject to this clarification, the paragraph in the judgment fairly sets
out what I would have understood to be the appellants’ case in this regard if

reading the papers for the first time.

At para. 42 of the judgment, the Board’s replying contentioxi,gs sétigut. It

submitted, in reliance on a previous decision in Element Power I

A Bord Pleandla [2017] TEHC 550, that the court had found thiat there was no

indeed obliged, to take W.E.D

judgment, the learned trial Jugée ob‘é‘?rvé%i: that, fundamentally, the appellants

asked the court “to 1fn1§e ot f:jle Board (and by extension plamning

arrgs

tibise emissions, and to reject the currency of

itfwas not the function of the Board to determine matters of policy where
specific statutory guidance had been given. It was difficult to see how, without
conducting its own research, the Board could come to a fully reasoned policy
decision sufficient to override a statutory guideline. In particular, at para. 72 of

the judgment, the judge noted:~
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“The Board’s decision does not indicatc that it examined, analysed or
evaluated the scientific materials upon which Mr. Noonan’s
submission that the ETSU-R-97/WEDG 2006 were outdated/not fit for
purpose. The statements in the Inspector’s report at 10.8.2 demonstrate
a cursory consideration of that claim, but are such as to persuade the
court that that the Board probably did not examine, analyse or evaluate
those materials in the context of EIA because they were"ﬁc{)t.ﬁonsidered

to be “a relevant planning consideration”. Instead it isﬁcleaf"*"that the

Inspector and hence the Board applied the WEDG"20@6 m canylng out

EIA. While there may be much that is cogent and persuaswe in the
scientific material presented by Mr. Nponan, '1t must be concluded for

the reasons just given in the preceding paragraphs that the Inspector

was entitled in law to state tﬁ"é_if:a}‘ clai-f;i: "['l:lat ETSU-R-97 was out-dated

‘ETSU R.97 and the ongoing use of WEDG 2006 as a guideline.”

Haughten J ‘also delivered a judgment on the appellants® application for leave

ta aﬁpéal-to the Court of Appeal. For present purposes, it is noteworthy that at
para. 15 thereof he describes the Inspector as concluding that the appellants’
submission “was “not a relevant planning consideration” and 1 found that this
was the reason why the Board did not engage in detailed analysis of the

scientific papers”. In a footnote, the learned judge also noted that, by contrast,

21



the Inspector had considered scientific papers insofar as they concern the
phenomenon of “amplitude modulation™.

This court granted leave to appeal in a determination of the 14" of February,
2019. The court concluded that the application raised some issues of general
public importance as to the proper approach to ministerial guidelines by the
Board. The Board was:~

“statutorily bound to have regard to them but, it is agreed, is not

obliged to follow them in any individual case. Clearly, a dis inetion

v

could be drawn between a submission that the gui el

appropriate in a particular case, for specified réasorisiand a submission

that the technical aspects of the gmdehneshave been overtaken by

scientific understanding, and become outdated to the extent that they
should not be applied at all".“"l‘n_&the‘ first example, any submission or

Py

information presented:

o fhe Board would relate directly to the
potential enviyqﬁ‘henml"é ects of the development. In the second, the
submissions or ﬁfgnnﬁﬁon thight not necessarily have any relationship

with thé effects of th“c"*fiérticular development and might appropriately

destribed as not dealing with a relevant planning consideration as
E far 4s that development was concerned. The question then is the extent,

#if any, to which the Board is obliged to consider such submissions and

information when received.”
Tt became apparent at case management that there were, unfortunately, large
differences between the parties as to what was in issue and, al a more
fundamental level, even as to what had occurred in the appeal to the Board,

and in the Inspector’s consideration of the appellants submission. O’Malley J.
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accordingly directed an exchange of correspondence setting out the respective
positions of the parties in relation to W.E.D.G.

The appeilants’ position was set out in a letter of the 6 of March, 2019, The
guidelines, it was said, offered advice and, even on their own terms, were not
prescriptive, exclusive, or conclusive. The Board was, as a matter of law,
required to have regard to the guidelines, but was not obliged to follow or
apply the guidelines in whole or in part in any individual case. It-fgl_lowed that
the Board had a discretion in that regard. It also followed that the Boé'rd” could

refioi It was

and apply the guidelines. Tt was obliged, t}}gggfore" biconsider the scientific

and technical information and material SIiEmittedfto the Board which bore on

that decision. It was, in principle, possible that an applicant could submit to

the Board that the guidelings ?L‘shoui’&_';inofglﬁe applied in whole or in part in a

the context of the specific proposed development or the

b ”

particuffa; envitenment. It was submitted that the appellants had submitted

Tr,rlaté}fii-f;g_l\4_ that was both general and specific in this sense. Finally, it was

submltfed that the Board’s erroneous rejection of the scientific/expert
materials and submissions thereon submitted by the appellants as irrelevant,
and therefore not requiring consideration, amounted to a refusal to exercise in
the discretion whether to follow the guidelines in whole or in part and in error

treated the guidelines as prescriptive, conclusive, and exclusive. It was
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37.

submitted accordingly that this amounted to a failure to perform a complete
E.LA.

1 should say at this point that this was a short and succinct statement of the
appellants’ case, which perhaps shows the benefit of directing this exchange.
The response of the Board in its turn made it clear that there was a
fundamental disagreement between the parties, not so much as to any matter
of law, but rather as to fact. The response was contained in a lé‘t‘tg;“ dated the
11% of March, 2019. With admirable brevity, it stated that ‘.‘i't, was agreed
between the parties that the Board must have regard to W ED Gunder 5.28

of the 2000 Act; that the Board may depart from the gu;dehnes that it was

obliged to carry out an E.I.A., and that it couid "ot 1gnore submissions made to

»-

it that bear on matters within its Junsdmnon ’I‘he letter then went on to state

that the Board had regard to the WLE G and positively (after an E.LA. in

which the appellants’ submi ;g;mns t];;ad “been considered) imposed a lower

noise level than that recomme dsd by WED.G., 43 dB(A) rather than 45

dB(A).

It was then stated tht" the ‘__.appellants had submitted scientific information

[

contendm tha"t:nmse levels closer to 30 dB(A) were appropriate, and had also

appropnate. Tt was asserted that the appellant had pleaded at para. E(24) of the

statement of grounds that “the Board was not entitled to have regard to the
W.ED.G. at all — i.e. they should have been legally irrelevant, and, in effect,
set aside”. Tt was suggested that the Board had simply not acceded to the
appellants’ request that the W .E.D.G. should be deemed legally irrelevant, but

had, however, clearly carried out an E.LA. {in which the scientific information
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had been considered insofar as it “bore on the actual noise limit that should be
considered appropriate for this development. This was done in fact™). This sets
out the difference between the points of view of the Board and the appellants
quite succinctly if, from the point of view of the Court which may have
considered that an issue of law was concerned, rather disconcerlingly, since
the dispute seemed now to be one of fact. The Board elaborated on the
contention that the Inspector (and by extension the Board) had iﬁé;f_;}ly rejected
the contention that the W.E.D.G. were legally irrelevant, and had rather “gs a
matter of fact” considered the submission when considegi’ﬂéﬁie nmséﬂmﬁ It

was said, bluntly, that while the appellants maiﬁntéf‘ggclﬂr"ﬁi"at@ﬂ{e Board had

erroneously rejected the submissions as not requlr Té’f;'nsideration “[t]his did

not happen. The Board did not dtscount the submlssmns as not requiring

consideration”. The next sentence -dfeithe ]ettef deserves particular attention:-

“[tlhe submissions — as toiwhat "iéyel ‘of noise was appropriate — were

considered and nothin"@ﬁfs“‘b‘ 'lroven to the contrary”. The letter then

__EI-Ii‘gh G‘u 1t did not held that the Board did not carry out an E.I.A, and consider

tl{tj?%};liglaance of points being made about noise impact.

38.  The letter concluded that the appellants’ case as set out arose from this
misconception. The appellants had contended that “as a matter of fact” the
Board refused fo exercise its discretion not to follow or apply the W.ED.G.

This, it was said, “is not true”. Again, it was said that the Board had not

treated the WE.D.G. as prescriptive, exclusive, or conclusive. The last
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40.

paragraph stated “{tJhus the Board’s position on how the Appellant wishes to
argue the case is that it simply rests on a complete misrepresentation of what
the Board actually determined”.

There is, therefore, a very strong and direct dispute between the parties, and
one which is disconcerting to encounter at this point in proceedings. The
written and oral submissions of the parties reflected and elaborated on the
positions set out in the correspondence, but added little tg"‘t’tﬂ?:e essential

argument. It is apparent that what is in dispute on the evidence is ""\';ﬁ:xat the

Board actually did and intended when it adopted the Inspé;é%}"s B"eli‘oﬁi which

referred to the appellants’ claim that ETSU was ‘gt‘.;}tdated:ifaﬁﬁ not fit for

purpose as “not a relevant planning coqg_i__deraﬁ'cﬁ?fﬁ’;?;:and that “the 2006

Guidelines are as they are and remain ip force”.

This is a frustrating case, therefore; from the court’s point of view, since it is

vany issue of law of general importance,

e court’s frustration is perhaps minor, however, compared with the

jséion for a relatively modest wind farm development for over seven
years, or, for that matter, for the appellants, who have had to come to court on
two occasions now, and incur the cost and stress involved, and run the risk of
a substantial award of costs against them. It must also be frustrating for the
Inspector and, by extension, the Board. While obviously careful,

comprehensive, and painstaking work was carried out in the assessment of this
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_familiar

matter, legal proceedings now focus on a few sentences of the report, coupled
with what might be deduced from the absence of a more elaborate statement of
the facts. Any such frustration may be enhanced by a feeling that the
submissions made on behalf of the appellants were somewhat peremptory,
and, moreover, that the appellants’ case, in this respect at least, has developed
and been refined as the case proceeded. Furthermore, it should be said that,
even taken at their height, the submissions made on behalf of Ttht_:map]:)allarﬁ;s
appeared to have been gathered together by a solicitor with sor’ne{ kﬁb'\'ﬂledge

of the area, but were not supported by any expert evideqcé.jt"is ﬁéti‘c}’ear that

& publicwho would wish to see how

two important values are balancedﬁ—g?t;lﬂ_l‘_@ prdfé&ion of the environment from

damaging development on the roné-_hanc‘rii: and the promotion of useful and

miist be ¢ gcided in accordance with the law. It seems that

anﬁythmg from being recast in terms of Buropean Jaw and the E.LA Directive.
If the Inspector was obliged to consider the submissions and the materials
submitted on the appellants® behalf, and that that position was adopted by the
Board, then it might be said that there had been a failure to conduct a full

E.LA., but the case would succeed on the more basic ground, that the
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Inspector and Board had failed to have regard to a relevant consideration, in
this case submissions made on behalf of the appellants.

It seems clear that the submissions made by the Board preseni a
characterisation of the facts (and the appellants’ arguments) that had not been
apparent until this appeal, and the exchange of correspondence directed by the
court. In my view, the interpretation of the Inspector’s Report on which the
appellants had proceeded is perhaps the more obvious and natural one. First,
the Inspector stated that the submission that the ETSU document was outdated

and not fit for purpose was not a relevant planning cons1derat1on, and that the

2006 Guidelines are as they are and remain in force. Th1s does not suggest that

follow that, if so, the Inspector €0 d.not have had regard to them in his

decision, at least on the quqﬁttgn of‘t_he noise limits. Furthermore, the Report

itself is consistent mththelnspector taking that approach. The Report does

not contain any refe;en y,-0r consideration of, the materials in question, or

Th‘ ‘cantrary contention now advanced by the Board is, in my view,
implausible. First, the appellants’ case is characterised as a contention that
W.ED.G. was legally irrelevant, and the Inspector was obliged to ignore the
guidelines. I think that this inverts the case that had been made. The appellants
had not submitted that the W.E.D.G. were legally irrelevant. The Inspector,

however, had decided that the appellants’ submissions were. The appellants
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had, at all times, accepted that the Inspector was obliged to have regard to the
guidelines, but in doing so, it was submitted, he should give little or no weight
to them, because it was suggested they were outdated and not fit for purpose.
The suggestion made in the Board’s letter, and repeated in the writien
submissions, that it is fo be deduced that the Inspector must nevertheless have
considered the submissions because he set a {(daytime) limit lower than that
recommended by that of the W.E.D.G. is not persuasive. It is 'c[ui,tg clear that

the 43 dB(A) limit was recommended by the Inspector and nppose’dEBy the

Board, because it was the limit sought by the developer.""{l"-ii%f, in itself, does
not suggest any consideration of the submissions on the appellants’ behalf, It
is true that the Inspector did not accept thq_i__dl_evéféié‘ef:’:s proposal that a 45

dB(A) daytime limit should be ret"a;i;néf for properties owned by those

involved in the development. But th s'vc_a.lmc')"tmge treated as evidence that the

Nothing has been poir;‘fgc'i;’iiﬁ in those submissions which would lead to this

particular decision, ‘Fu‘i‘%h‘gnndre, the Board has acknowledged in the written

It iwétth pausing, however, to consider why this ceniral issue of fact remains

in contention and subject to rival interpretations. Whether or not the Inspector
considered the submissions for the purposes that were put forward, or at all, is
a matter of fact to which there is only one correct answer, and indeed only one
relevant witness. This issue remains a matter of such heated controversy,

however, because neither the Inspector nor the Board has said what they did in
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this respect, either in the Report of the Inspector or the Board’s decision, or by
way of direct evidence to the court, Indeed, the absence of direct evidence in
this regard gives tise to a further disconcerting possibility. Assuming, for these
purposes, that there are two possible interpretations of the known and
observable facts and the evidence adduced — first, that the Inspector
considered that he could not have regard to the submissions that the W.ED.G.
were not fit for purpose (which it now seems to be conceded would be wrong)
and second, that the Inspector correctly interpreted the appeliant% ’ .suﬁ:ﬁ-igsions
as suggesting that he should treat the WED.G. as leg;ffy 1ﬁelevant and
properly discounted that, but nevertheless had tggé‘r%%d t;;:;fﬁé:‘iéﬁbmissions in
considering the noise limit itself — then 1t1snot “#téall clear whether the
Inspector and the Board were agreed_ﬁgisféj:o wha't had occurred in fact, It is

possible, at least in theory, that'rm-he Iﬁ?ﬁéctor wrongly excluded any

consideration of the submiss s, bﬁ’iﬂlalt the Board erroneously thought that

furtheritiore ﬁnsg;rsfaetory that the Board’s characterisation of what occurred

_\jp' th §?q:§sﬁgét is only found explicitly in the correspondence written in the

c;ﬁ'tbxf; 6f case management, and the written submissions advanced on this
appeal, but is not addressed directly in evidence.

It is of the utmost importance that planning authorities and the Board, on
appeal (or, as is increasingly the case, the Board in those circumstances in
which direct application can be made to it for permission), should carry out

their functions as professionally and competently as possible. The system of
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appeal (or first instance application) to an independent expert body was a great
advance when introduced in 1976. The imbalance of resources and potential
outcomes between developers on the one hand, and objectors on the other,
means that an independent expert body carrying out a detailed scrutiny of an
application in the public interest, and at no significant cost to the individual, is
an important public function, It is apparent, even from the papers in this case,
that the Board and its Inspector have carried out their functions with a high
degree of technical expertise. It is, however, unsettling that there shoﬁld be an
absence of direct information on this central issue. This may be no-more than
an unforfunate misunderstanding at the time of the appea[ antdih the Board’s

decision may now have become entrquhed Bt 4?:?}1'1‘3‘:‘, defence of these

proceedings. There are also valid reasons %vhy Bc;%rd decisions may be drafted

impression of bemg draﬁ w1th defence in mind, and to best repel any assault

by way of JudlClal revxew rather than to explain to interested partics, and

memberé of the pubhc the reasons for a particular decision.

:__'It is unsg"ctl g, for example, that when an issue arises where it is suggested

théﬁith‘eﬂ Inspector (and therefore the Board) has not given consideration to a
particular matter, it should be met by the bare response that such consideration
was given (for a limited purpose) and “nothing has been proven to the
contrary”. Similarly, while the introductory statement in the Board’s decision
that it has considered everything it was obliged to consider, and nothing it was

not permitted to consider, may charitably be dismissed as little more than
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administrative throat-clearing before proceeding to the substantive decision, it
has an unfortunate tone, at once defensive and circular. If language is adopted
to provide a carapace for the decision which makes it resistant to legal
challenge, it may have the less desirable consequence of also repelling the
understanding and comprehension which should be the object of any decision.

In this case, I would limit myself to the conclusion that the appellants have
adduced sufficient evidence to lead to the inferencé that ‘the Inspector

considered that he could not entertain submissions directed to whether the

guidelines were adequate or fit for purpose or not, and accordmgly that he

[y

planmng authorities or the Board might be persuaded by one expert rather than

another. If no guidelines were issued on a particular technical question, then
the planning authority and the Board, on appeal, would be obliged to conduct
some sort of assessment of what could be quite detailed and complex scientific
matters. When guidelines are produced, then a planning authority and/or the

Board must have regard to them, and can legitimately take them as the starting
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point, and in most cases the finishing point, of any consideration of the
technical issue covered in the guidelines.

However, it is inevitable that, particularly where guidelines deal with matters
of technology or science, the knowledge in that field may develop, or that the
experience of application of the existing guidelines to particular circumstances
produced greater knowledge and insight. What is to occur then?

In my view, it is absolutely elear that it is open to a party, whe’t:lirer_ seeking or
resisting permission, to put before a planning authority and£9r tix‘e':]?;oard

information, material and submissions suggesting that the decisioh-maker

should depart from the guidelines to a greater or lesser. exterit; ‘This is not only

my view, to the 2013 Review, and alse in the manner in which reference was

made to the 2006 W.E.D.G. arid the ETSU documents.

accepted w1thfh tﬁe télevant é‘xpert community, then that should lead to a

n the guidelines as, in themselves, sufficient to ground a

demé@h on ‘any particular aspect of an application. Eventuaily, new guidelines

w1171u§b;é;promulgated. In those circumstances, while it might still be open to 2
party to maintain that such guidelines are erroneous, a decision-maker would
be justified in being slow to depart from new guidelines, unless there was very
convincing evidence that they were in error.

Here, the relevant guidelines were more than a decade old, and the relevant

portion was based on the ETSU document which was more than 20 years old.
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~materia

The guidelines were given in an area where knowledge was advancing
considerably. The very fact that the process of review had been commenced
by the Department, and that proposals had been made suggesting that a
significant departure from the guidance in place in the 2006 W.E.D.G. were,
in themselves, significant matters suggesting that less reliance could be placed
on the W.E.D.G. The fact that a senior local planner in an area with extensive
wind turbine development, bad considered that the guidelines wer% not fit for
purpose is another feature which could not be discounted, T l;éase-‘imaﬂers
suggested, at a minimum, that what was advanced on be:lflaliff:af thc appellants
was not merely one rather eccentric side of an aé%er&ié&;éégtmversy, but
rather something which was required to be consmiered 5

One thing that is beyond dispute, ”E_:Véi;l_‘w n tflé context of the fractious

engagement between the parties in.

oAt

case, 15 that something was considered

irrelevant by the Inspecto orefore necessarily excluded from
consideration by him_ (afﬁa, :

r=ariyy -
s G

to me that he consideredsthat’the coutention made by the appellants, that the

wa

1996 ETSU wab outdated andnot fit for purpose, was an irrelevant planning

considéf}:;tion."Ii:-;must follow that he did not address that issue or any of the

adv“anced in support of the appellants’ contention. In stating that the

P

E)@ \%EDG “are as they are and remain in force” and that the 2013
Review “has not yet been adopted”, it seems clear that he considered that the
2006 W.ED.G. and the 1996 ETSU were the only guidance to which regard
could be had and excluded from consideration any argument whether the
guidelines were outdated, or that regard could be had to the 2013 proposals. If

this was the approach the Inspector took — and I think it was — then it was
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wrong in law, and meant unavoidably that he had excluded from his decision-
making relevant considerations. It follows that the Board’s decision, being
based on the Inspector’s report must be similarly flawed.

The High Court judge in his admirable, comprehensive, and careful survey of
a complex issue in this case did not come to this conclusion. The reasoning of
the learned judge is contained, in essence, in para. 71 of his judgment. He
considered that while, if there was no national or local policy, the Board might
be required to decide an issue of policy, that otherwise it was not a;L'l;f'cition of
the Board to determine matters of policy where specific stétﬁéé‘iry gﬁidaﬁce had

been given and was extant. The Board, while an eg;peﬁboéﬁwfzfé not designed

or infended to assess and evaluate policy matter.s:

[ sympathise with much of what is sa1d mhthxs paSsage but in my view it leads

to the wrong conclusion. These wereunot pohcy guxdeimes If they were, they

submissions to ih effec that httle welght should be placed on the guidelines.

iy

In doing 50, 1t i not détermmmg a matter of policy. It is deciding an appeal

,N-, —

:‘.Krr\‘—'

before 1t~by rcference to all relevant considerations, including the guidelines. It
is com;_ru_lpn é"ense that the Board, or any planning authority, would be slow to
depart»from official promulgated guidelines, and even in cases where there is a
substantial argument the guidelines were outdated and required to be replaced,
the Board might be justified in considering, at least in principle, that it would
be a matter for the body issuing the guidance to determine both whether the
guidelines should be updated and in what respect. But neither the Board nor

any other planning authority could exclude as irrelevant the argument that the
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guidelines were outdated, particularly when that had substantial independent
support from official sources.

To return to a theme of this judgment, this distinction is clear, but undoubtedly
frustrating. It must be doubtful that if, having considered all the materials and
submissions made on behalf of the appellants, a decision-maker would have
been likely to accept them, and certainly the more extreme version put
and the voluminous material landed on the Inspector as appendices to the letter
of the 29% of June, 2016. No report from any expert, stiif less an expert of
standing in the field, was produced either by réfgreﬁéei to the specific
application made or the more general scienti%lcﬂ% ’;;éntions. As the judge
observed, there was no reason to assume that the material submitted was

representative of a scientific consenm‘s or that it would not be possible to

have a similarly selective ext cise whwh mlght produce an equal amount of

opposing views. In the:

Hinstd g"s"é's, it would not have been unreasonable to

However thls a5 not what was done here. Instead, the submission was

re_]ected in Jimine on the basis of a determination that the matters contained

therem ‘were irrelovant. It is a basic element of any decision-making affecting
the public that relevant submissions should be addressed and an explanation
given why they are not accepted, if indeed that is the case. This is fundamental
not just to the law, but also to the trust which members of the public are
required to have in decision making institutions if the individuals concerned,

and the public more generally, are to be expected o accept decisions with

36



which, in some cases, they may profoundly disagree, and with whose
consequences they may have to live. | consider, therefore, that it is necessary
to quash the decision of the Roard granting permission in this case. In the
circumstances, I would hear counsel as to what ancillary orders should be
made, and in particular whether it is possible or desirable to remit the matter to

the Board, and if so, at what stage of the decision-making process.
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